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Introduction

The doctrine of law of agency means that the pp@lts power should be
divided up in to agent and sub agents each witbwts distinctive personnel
and processes and that each branch of agent sheuttiecked so that no
one body can dominate the others.

To day, it is widely accepted that a rigid distiontof function between the
agent and sub agent is impracticable in the pressméty. This is by virtue
of the amount and complexity of businesses thaicjpal’'s (agents) are
expected to handle.

Even if human beings have knowledge and experiemeejust them selves
with the “environment” they cannot totally contr@ach and every
circumstances in their activities. Although theyotnthe occurrence of the
circumstances most of the time they do not havec#pacity to inform it.
There fore, risk may occur on the agent and pragsert

Standing on this view | tried to look in the ratdtion of unauthorized act(s)
of the agent under the 1960 Ethiopian civil codieltithis is one area of the
law in Ethiopia on which there is no a large numbkcases in the courts.
The effort is made to look in to the grounds ofifiction which are
exercised by the principal that are found with e 11960 Ethiopian civil
code.

As many contracts do the parties (the principal dhed agent) have
contractual agreements that are organized in stEps.principal has the
power of controlling the activities of his agenit @e other hand, the agent

IS accountable to his principal.



After gating into commitment of caring out my santbeses in different
institutions. | noticed that | was too ambitioustitp to handle such a large
legal issue within the scope a semester. Howevegiaged to come out of
it with information which needed much time, effarid skill of assembling

disintegrated materials.

Finally, | decided to give the following structuxethe paper. The paper has

three chapters with related topics and subtopics.

The first chapter focuses on the definition, histr development and

classification of agency as whole.

The second chapter deals with the definition ofiaauthorized agent and an
unauthorized acts of an agent, on the circumssaficeghe occurrence of an
unauthorized act(s) of an agent, grounds to rasifigh acts, ways of

ratification and effects of ratification.

The last chapter of this paper is concerned aboiatgto be focused in case

of ratification if any and also put conclusions.

While writing this paper the writer used some médthlogies related to the
subject matter. That is comparative analysis whitabled the researcher to
identify the historical similarities between systewf law of Ethiopia and

common.

In writing this senior theses a number of legal eriats have been used.
Most importantly the work of professor Harold F.LK)Sentitled “business

law and cases”, the work of Gorge Krzeczunowidhée' Ethiopian law of

8



compensation for damage”, “the power of the agé&tgbachew Geda 1998,
Ethiopian Civil service college etc...



Chapter One

Agency in general

The encyclopedia salesman, the service-statienddnt, the attorney
each represents someone else in his businessgkewalitin third parties. The
complexities of business today often necessitataelegating to others the
things we can not conveniently do for ourselvesthis way, the agent-
principal relationship is established. It would difficult to operate even a
small business without becoming involved in theedation of authority to
others, there by being regulated by the rules iotjpal and agert.

1. Definition of Agency stated by different sourcas follow

Black’s law dictionary defines Agency as:
“A fiduciary relationship created by express or lieg contract or by law, in
which one party may act on behalf of another partg bind that other party
by words or actions®”
Harold F. Lask also defines agency as:

“Agency is a personal relation created by the mutonsent of the
parties. When it is created, it brings into plagexeloped body of law which
defines the rights and liabilities of the partiastheir relation to each other

and also in their relation to third persofs.”

Dilavou and Howard in their own book said
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“Agency is the relation created by employmemicgy defined,
however, agency is the relationship which ariseerwbne party authorizes
another to create, to modify, or to terminate cacttral relations between
the former and third parties. The one grantingah#hority is known as the

principal; while the one who is given the powecadled the agent:”

After evaluating the above definitions we have afsd to assess the
Ethiopian civil code about the definition of agendynder Ethiopian Civil
code Agency is defined as:

(Ar. 2199) Agency is a contract where by a persba,agent, agrees
with another person, the principal, to represent hnd to perform on his
behalf one or several legally binding atts

Form the above definitions we can understand Algaincy is special
relationship between the principal and agent. Beedhe formation of the
contract of agency is subject to the normal reaquenats of the law of agency

for it to be valid.

2. Historical development

Agency is a personal relation created by the mutmsent of the
parties. When it is created, it brings into plageveloped body of law
which defines the rights and liabilities of the s in their relation to
each other and in their relation to third partM&th in certain limits this
rights and duties may be altered by mutual agreerhewever, there are
basic principles upon which the relation is founded which are not

subject to alteration. Since the relation is peaoparties can not be
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forced into it against their will, and with perhapse exception, they can

not be forced to continuet.

From the beginning of recorded history, there hesnbpreset the basic
concept of agency that is that one person may becuo and act under
the control and at the direction of another. Howgtlke concepts of
principal and agent and the law of agency are priynthe products of

social and economic changes which began with tthesimial revolutior.

The forerunner of agency was the relation of owaradt slave since the
slave was a mere chattel without legal rights,as\Wogical to hold the owner
legally liable for the acts of the slave, espeygidlthe acts were done at the
direction of the owner. It was during this era ttie¢ concept of respondent
superior the responsibility of a principal for thets of his servant or agent

had its origin®
2.1. Early English law: -

As it true of most are as of the law, the law ofragy developed in response
to the needs of the time. In England the relatibmaster and servant was
first recognized. Social and economic relationsenguch that there was
little or no reason for one person to delegatetthrsactions business to
another. In fact, most of the trade of the times warried on by merchants
in the fair cities, and the law which the merchaajsplied to their
transactions and to the controversies arising thiem was, with few
exceptions, determined in the merchants’ colrts.

12



About the development of the law of agency in EndlHolds worth

makes the following statements:

“We begin to see the rise of agent for the purpafseontract at an
early date. At first these agents were found chieflthe higher ranks of the
society and in public law. “The king ever since @shday has been issuing
letters of credit empowering his agents to borroanay, and to promise
repayment in his name. A great prelate will someetdo the like. Among
the clergy the idea of procuration was trickingtrabe elected kings and
burgesses must bring with them to parliament ‘fpbbwers’ for the
representation of the shires and boroughs.” Buthim early 13 ¢ the
appointment of agents for this purpose was not comrand it would seem
that agents informally appointed or appointed bylication were hardly
recognized. However, it was not long before it gdimecognition; and the
fact that the practice spread some what readilthen course of the I3
century is due to two allied influences of merdantiecessity and to the
canon law. From an early date the records of tirectaurts showed that
some sort of commercial agency must perforce bggeiezed; and during
the 14" ¢, the development of trading companies, whichtmasessarily act
through agents, helped its further developméht.”

By the latter party of the ¥7c the broker and the factor, were well known
and played a prominent role in commerce. The bamerbusiness was
regulated by act of parliament late in thé" X&ntury; however the courts
treated brokers, factors, and agents as servahgy did not recognize the
distinction between the relation of principal argelat, and that of master
and servant, until industry and commerce begaret@ldpment during the

18" century
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3. Scope of agency:-

The term “agency” as used in the law, includeslibe relation of
master and servant and that of principal and adegeneral, it can note and
any relation in which one person is acting for thenefit and under the
control of another. Agency includes all degreesumh relationships existing
between two persons from that where one is engbagde other to perform
the most menial physical services to that whiclsearwhen one person is
engaged by the other to transact, business whiclolvies great

responsibility*?

The terms ‘agent’ and ‘agency’ are sometimes usedefer to
relationship which do not come within the law ofeagy. For example, a
merchant who has a franchise to sell the produdtsecford motor company
Is generally referred to as ford agent, and hisness is referred to as ford
agency; but the merchant is not an agent of the rfieotor company and the
relationship between the ford motor company anchibechant is not that of
agency. Such a person is an independent merchatihglen for motor

company products’

4.Classification and creation of Relation:-

4.1 Classification:

Since agency is a broad in its scope, it Erdble, from the stand point
of practical considerations, to subdivide the aieato classes, the
classification being based on the nature of theises performed. The two

14



classes of relationships generally recognized aasten and servant, or
employer and employee, and principal and agent.hifd trelationship,
termed “independent contractor,” has many of tharatteristics of these

two classes?

The distinctions between these classes are bas#temature of the
services rendered and the degree of control wlscheiained over the
representative. The term “Master and servant” veesiun the early law and
its use still predominates; but outside the fiefdaov the term “employer
and employee” is in general use. The classificatibmaster and servant is
based on the control of the physical conduct ofsrant (employee). The
factory employee who reports at the employer’s dgctand performs
services under the direct and indirect controlh&f ¢mployer is a clear cut
example of this class; but when we move up onehnatcthe factory
organization, doubt is injected in to the pictusethe factory foreman an
employee (servant) or should he be classed alorly the head of the
personal department as a gent? This question camen@nswered with

certainty, since the classes shade into each bihienperceptible degreés.

4.1.1 Master and Servant and Independent contractor.

The distinction between the master and servantioalaand the
independent contractor relation is based on theedegf control retained
over the physical conduct of the person perfornthmg services. If Archer
needs a new machine, he may build in his own shapshich case those
persons who build the machine. Will be Archer’'s &ypes. Archer may
submit the specifications for the machine to Buramo will contract to

build the machine according to the specificationg for an agreed price. In
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this case, Burch will not be an employee of Archg&nce Burch has
contracted to produce a result and is free to mwd®y whatever method he
may wish in producing that result. Burch’s physicahduct is not under the
control of Archer. Burch is an independent contaciThe employee is
subject to the direction of his employer; the inelggient contractor obligates
himself to produce a result and is free to sue dvi;m@ method in the

performance of the work.

In order to determine if a relationship is onesaiployment, a court
will examine surrounding circumstances.
a) Employer controls or has right to control the empl® in the
performance of physical tasks.
b) Employees have little or no independent discretion
c) Employees are paid for time rather than results.
The rights and duties of an employee differ frorosth of an agent. To day
the distinction is important for purposes of apglitity of legislation, such

as tax statutes and worker men’s compensafion.
4.1.2  Principal and Agent
The Agent principal Relationship
The party vested with authority to represent amiotim business
transactions is the agent. The party whom the agerdpresents is the

principal. The agreement between the two partiesaiked the contract of
agency'®
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4.1.2.1 Who maybe a principal?

Any person who has the right to perform an act Honself may

delegate it's performance to another. If the ppatiis competent to

contract, the contracts made for him by an agerit be valid and

enforceable, as through he had made them hirtself.

Three essential elements must be present to havm@pal - agent

relationship.

1)

2)
3)

The agent must have the power to alter the ledatioas of the
principal and third persons, and to subject thagyial to personal
liabilities. The agents will also have power tcealthe legal relations
between the principal and him self.

The agent must be a fiduciary within the scopéhefagency.

The agent must be under the control of the prineyith respect to
matters entrusted to him. One or more, but nobéllhese elements may
be present in other relationships. In such relatghips as trusts,
executorships, and guardian ships, a fiduciaryticglaexists; but the
trustee, executor, or guardian has no power to s@@opersonal liability
on those for whom he acts. A fiduciary is a peradm is vested with
rights and powers to be exercised for the benéfégnother person. The
relationship necessitates a high degree of godld #aid honesty on the
party of the fiduciary. Mortgagees, pledges, oreotlsimilar power
holders are not agents. They have the power to thieelegal relations
between mortgagors or ledgers and third persomsighrthe sale of the
mortgaged or pledgers property, but their actsfareéheir own benefit
and not for the benefit of the mortgagors or ledg&hey owe a duty to

act fairly, but they owe no fiduciary to the momgas or pledgorg’
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4.1.2.1.1 Infants and Insane person as principals.

Since the relation of principal and agent is natttactual, it is not
necessary that the principal have, when he appamtgyent, the capacity to
contract. However, agency is a consensual relatmmmsequently, the
principal must have sufficient legal capacity twegthe consent essential to

the creation of the relatid.

A person of limited capacity can not enlarge l@gal capacity by
appointing an agent and acting through the agent.
The infant or insane person is bound by the acis pérson whom he has
appointed and authorized to act as his agent anthe extent that he (the
insane or infant person) would be bound had hedasteperson. For
example, a contract negotiated by the authorizedtagf an infant principal
Is voidable at the election of the infant to theneaextent that such contract
would be voidable had the infant negotiated itenson.

An infant would be liable for the reasonable vatdenecessaries furnished

him if such necessaries were contracted for bytikorized agerft

4.1.2.1.2 Unincorporated associations as principals

An unincorporated association is not recognizedragntity having
legal capacity. As a general rule, it can not faeesued, own property, or
contract. Its members, however, may have full legglacity. If a person is
appointed an agent for an unincorporated assogjasiach person may be
the agent of all of its members or of only certaives of them. If the one

appointing and authorizing the agent to act has laeghorized by all of the
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members of the association to act in their behalfis agent for the members
and can bind them if he acts within the scope sfduthority. Whether one
Is acting for the entire membership of the uninooaped association or for
only a group of the member’'s will depend on thecuninstances of the

particular case$’

4.1.2.1.3 Business organizations as principals.

Business organizations, such as corporatjpadnerships, and business
trusts, which have the power to contract, havectpacity to a point agent.
All the business of a corporation is, in fact, sacted thought its agents.
And although the partnership is not recognizednasrdity, each partner acts
as the agents of his co-partners in the transacofipartner acts as the agent
of his co-partners in the transaction of partngrdhusiness. One who has
been appointed the agent of a partnership by a mewibthe partnership
who is authorized so to act is the agent of allgheners. The extent to
which a business trust may act through an agehtiefdiend on the terms of

the trust agreement creating the tfist

4.1.2.2 Who may be agent?

Every person legally qualified to act for him sslfjualified to service
as an agent for others. Minors and others withap#city to contract in their
own behalf are considered to be competent tcesemt other persons as
agents if they are able to carry out the physiegluirements of the agency

agreement’
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4.1.2.2.1 Capacity to act as agent:

A person may have capacity to act as an agent #nemh he does
not have the capacity to contract. In the transactif business through an
agent the principal is the party to the transactnot the agent. The agent’s
capacity is the party to the transactions, notatpent. The agent’s capacity
Is immaterial so long as he has sufficient abiiiycarry out his instructions.
An infant may acts as an agent. A partnership,emei@l rule, can act as
an agent will | depends on the scope its charterepg The capacity of other
type of business organizations to act as agentdejlend on the purposes
for which they were organized. And un incorpora&sdociation can not, as

such, act as an agent, but its members, as indilsidcan act as agenifs.
4.1.2.2.2 Professional agent

A professional agent is a person who is in busiries himself, and
his business is that of acting as an agent forrsth&ttorneys, brokers,
factors and auctioneers fall in to this categotye professional agent acts as
agent for many different principals. His businesso operated that he is
subject to the control of the principal in regandthe particular business he
Is transacting for him, but he is not under histoann regard to his physical
acts. An agent, such as a salesman, is under titeokcof his principal in
regard to both the business to be transacted anphlysical conduct during

the course of the transaction of the busiriéss.

At the same time the 1960 Ethiopian comimépnde clearly stated the
following points about professional agent. Under commercial code Ar.

44 (1) a professional agent is defined as he iseeson or business

20



organization, not bound to a trader by a contréenagployment and carrying
out independent activities, who is entrusted byaaldr with representing
him permanently in a specified area and dealinmaking agreements in
the name and an behalf of the trader. Sub articds@ says a commercial

agent normally acts as agent and may act as bfoker.

In additional to the above point Ar.51 says a comumaé agent may not
assign the agency agreement and may not subdithiied party for him, as
an agency agreement is made on the basis of tiser@rqualifications of

the agent’

Ar. 60 of the commercial code also explain thatoamercial agent is a
person or business organization who, independeptbfessionally and for
gain, under takes to buy or to sell in his namé¢ doubehalf of the principal,
goods, movables or any other thing of a similaureggtor to enter in his
name but on behalf of the principal into contrdatarriage of good¥

Therefore, the general rules of law whichlggp principal and agent
also apply to the principal and professional agétdwever; due to the
nature of the business of a professional agertginespecial problems arises

in commotion with the transaction of the princigabusiness.

4.2 Creation of Relation

4.2.1. Requirement to create agency

Generally, no special formalities are required fidep to create an agency.

Unless required by the statute of frauds or othatus, writing is not

21



necessary. If the appointment of an agent isriting, the writing is called
a “Power of attorney.” Whether or not such a refeghip exists is a
guestion of fact, and if, from the circumstancespipears that one person is
acting for the benefit and under the control oftaeg the courts will hold
that an agency exists. The relation may be creatdut either party being
aware of its existence and even though the panage expressly sated that

they do not intend to create’t.

In by far the majority of instances the relatiapsbf master and
servant, and that of master and servant, of prat@pd agent, is created by
contract. However, the fact that an agent is acgrajuitously and that no
enforceable contract of agency has been entergd between the principal
and agent will in no way affect the validity of thentracts negotiated in the
name of the principal by the agent. The gratuitagent owes to his
principal a fiduciary duty and is responsible tonhfor any failure to
exercise due care in the transaction of the pratgbusiness entrusted to
him. The gratuitous agent may terminate the ralghip at any time with

out incurring liability*
4.2.2 Creation of Agency

Agency agreement may be created in four differeaysw
4.2.2.1. By agreement or appointment.
4.2.2.2. By estoppels
4.2.2.3. By ratification
4.2.2.4 By operation of laf.

22



4.2.2.1 By agreement or appointment

The usual method of creating an agency is by aotitiThe contract
should state the rights and duties of both thecpal and the agent.
Specifically, it should include the duties, the gmmsation, and the
duration of the agency. The contract may be orattem, or implied. A
written document in which an agent is appointed¢dalded a power of

attorney™

4.2.2.2 By estoppels, or implication.

Any one who acts in a way that leads others resdsgno believe that
a particular person is his agent is preventediapp®d, from proving that
such person is, in fact, not his authorized agémts method of creating
an agency is known as agency by estoppels, orcatmn. If a person
whom another represents to third parties to beagfent does not wish to
be bound, it is his duty to object and there bynwsmch third parties
from entering in to the agreement. The principah ceot deny the
existence of the agency after third parties, rglyam his conduct, have
had dealings with the supposed ag@nt.

4.2.2.3 By ratification

The approval by the principal of un authorized petformed by his
agent or of an act performed in his name by a pemsbo had no
authority to act as his agent results in an agdncyatification. The
ratification may be expressed or may be impliednfrthe principal’s

conducts®
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4.2.2.4 By necessity or operation of law

Certain relationship implies the creation of agenghts, although in
fact they may not actually exist. The wife and dteh of a man who fails
to provide the essentials of life will be declaeggents of the husband for
the purpose of purchasing these necessities. Trsbahd will be
responsible for the contracts made in his namemg &s purchases are
reasonablé’

If, in an emergency, an agent is obligated to madgairs to the
principal’s property or to buy supplies, an agebgyoperation of law is
there by created and the principal is liable foe #ervices or goods
bought®®

Formation of agency in Ethiopian legal frame work

The Ethiopian laws both the civil code and comnarcode have listed
the same concept about the formation agency ralafibe 1960 civil
code of Ethiopia art.2179 says the authority toactehalf of another
may drive from the law or a contract. This artideows the power
(freedom of contract) of parties to conclude agermytract by using the

general rules and provisions of contrict.

On the other hand if the court confirms the appoerit of agent over the
person’s properties and activities. By the applicaibf any interested
parties or by the court it self the agent may bpoayped for the well

being the stated person. Some of the issues aatetbin article 949 of

the civil code which says that, where, a minor mirderdicted person is
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the liquidator of a succession, he shall be repteseby his tutor for the
performance of the functions of liquidator. In gdui to this, article 950
of the same book says the court shall appoint aidajor, on the
application of any interested person and the aityhoray be prescribed

by regulations?

Further more, article 951 stated that the court,maythe application of
any interested person, appoint a notary or somer qgirson to replace
the liquidator. Besides, article 2253 says the @itihto do an act or acts
of a certain kind on behalf of another may be gibgnthe court to a

person here in after called the curdfor.

Specially, agency relation from the point of adid200(1) of the civil

code be express or impliéd.

Express authority also classified as oral or atemitform. Express

authority is that authority which is expressly caméd either orally or in

writing, but in either event the principal must eegs to the agent the

exact acts he wishes the agent to perftrm.

The other power of agent is that implied authontyalmost all situations
the agent will have authority to perform some auts included in his
express authority expressly to include every aatiwiwhich an agent is
to perform in the carrying out of his mission woultk almost

impossible*

In determining the scope of the agent’s expressiraptied authority the
measure used is the justified belief of the ag&he same principles
apply to the interpretation of an agent’'s authoaisyapply in interpreting
an offer to contract
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Chapter two

The nature of an unauthorized agency and an unautized act’'s
of an agent.

2.1 Introduction

The operation of an agency involves the mutualgalbions of the principal,

the agent, and third party.

An agent must obey all reasonable orders and ctgtruwithin the scope of
his agency contract. If he fails to do so, he bexphable to his principal for
any loss resulting from violation of orders, evhaugh he can show that he
exercised great care and for thought. Even a goasiagent /one not legally
obligated to fulfill his promise/ who under takesperform a promise must
follow instructions or become responsible for angsl resulting from failure

to do so?

2.2 Duties of an agent
For the application of these points the Ethiopiavil code states the
following duties on the shoulder of the agém®mong the duties that an
agent owes to his principal are:-
2.2.1. Obedience to instructions
2.2.2.loyalty and good faith
2.2.3.skill, care and diligence

2.2.4.keeping of accounts and rendering of statements
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2.2.1. Delegation of duties to subagents

¢ An agent must not delegate his work to sub ageletsan
his duties are purely mechanical and require neigpe
knowledge, skill or responsibility; unless he ha=er
authorized to do so by the principal; or unlessihe

required to do so by the nature of the agehcy.

2.2.2. Loyalty and good faith

¢

A servant can not be loyal to masters. An agentt raus
all times act in the interest of his principal. Alajyiure to

do so gives the principal the right to terminate dlgency
contract, with forfeiture by the agent of all clainfor
compensation. It is the agent's duty to inform the
principal of all facts pertinent to the agency thmady
enable the principal to protect his interést.

2.2.3. Skill care and diligence

¢ An agent is presumed to have the qualificationsledéo
carry out the work of the agency he has acceptbd. T
exact nature of the business determines the meadure
the agent’s skill. He is liable to his principalr flosses

resulting from his neglect or in competente.
2.2.4. Keeping of accounts and rendering of statts

An agent must keep accurate records of his traiosscdr dealings and must

account for all money and property belonging to gheacipal. He must not
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commingle the principal’s money or goods his owh). because of the
careless way in which the agent keeps the accouingsimpossible to tell

what belongs to him and what belongs to the prailcithe agent loses all
claims to the property. The entire amount is cagred as belonging to the
principal. All profits that result from the conttacf agency belong to the

principal.’

From the above core points we can understandcggemtract is a contract
where by the agent agrees with another persomptesent the principal. But
in the conclusion and performance stage the adpentld follow the law and
his agreement otherwise the principal will exerdisgepower over the agent
to protect his interest from abuse. Even the lalpshéhe principal in the
presence of bad faith on the side of the agent.

2.3. The main difference between Unauthorized ageaad

Unauthorized act’'s of an aden

2.3.1 Unauthorized agencies

The 1960 Ethiopian civil code Ar. 2257 defined uhauized agency
occurs where a person who has no authority to dongertakes with
full knowledge of the facts to manage another pgssaffairs with out

having been appointed an agént.

Harold F. Lusk defines an authorized agency in ok as:-

“If a person purports to act as agent for a pattgn
he has no power to bind such party, he will bectiaide

to the third person there to up on an implied wagraof
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authority. If he tortuously misrepresents the exise of
the agency or the scope of his authority, he vallible in
tort for the deceit. If the third person knows ttie¢ agent
does not have authority, or if the agent

Informs the third person thatibeincertain as
the scope of his authority or reveals the facts and
circumstances of his authorization, the agent wdt be
liable to the third person for misrepresentation hos
authority or for breach of implied warranty of aotity. If
the principal will not be bound by a contract whitte
agent has authority to negotiate, the agent willb&oliable

to the third person?

In addition to the above point, Harold stated thas a general rule:-

“When a third person is negotigtiwith an
agent of a disclosed principal, he expects andhiisled
to an obligation binding on the principal. If thgemt
exceeds his authority, or if no agency exists pifngcipal
will not be bound, in which event the third persaiti be
injured to the extent that he does not get the fiierfean
obligation binding on the principal. If the thircegson
has acted in good faith, with out notice or
knowledge of the lack of authority, and if the pipal
has not ratified the transaction, the agent willilele for

any resulting loss,2
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According to him in order to say that it is unauthed acts of an agent is
the criteria should be such as the contractualeageat of the principal and
agent. He added that the power of attorney wouleXpeessed in such terms

“... his power /authority/ to act ... %

Finally, 1 conclude my definition on this conceptawthorized agency and
agency law seems to indicate some relations wighcibmmon law legal
system. So as a writer of this paper takes positibin the exact relation of
the Ethiopian agency law and the common law system.

2.3.2 Unauthorized acts of an agent

Acts of an agent considered unauthorized includéeé following:-

2.3.2.1 Use of the agency for his self interest

In most cases of agency, the agent is not a partyet contract because he is
not person with whom the contract is made. Sinceésh&t a party | can
validly say that the agent can not exercise anyraotual rights prior to the

will of the principal 22

Robert Rosenberg on his book put the followingstitation

“Parks, a salesman for data processingpdtation,
owned two pieces of electronic equipment similarthie
machines offered by his firm. A regular customeéerasted
in buying this type of equipment was urged by pddkbuy
his own machines. In his unethical promotion of tvgn
personal interest and profit, parks clearly actedhis own

interest and showed complete lack of authorityiscelet.”
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2.3.2.2 Buying his own property for the principal

Selling the principals property for him self, omgpeting with his principal
in any way without the principal’s knowledge anchsent.

Again Robert Rosenberg stated the following example

“The manager of data processing Corporation’s repai
department bought from Electronic whole sale Parts
Company at special price 10,000 jumper wires ofousr
colors for wiring control panels, as the need Fos material
arose at his company, the manager would sell tmggus at
the regular price, stating that he was purchadwegntfrom

the usual source of supply. This showed completk Gt
loyalty and good faith. Discovery of the facts abutsult in

his immediate discharge and a damage suit for puafits

as he may have made at his principal’s experse”.

In addition to these points, the Ethiopian cividecAr. 2239/1/ provide the

following about unauthorized acts of an agent.

Where the commission agent grants time for paynuamitrary to the
instructions of the principal or usage, the priatimay demand immediate

payment®2

Ar. 2187/1/ also defines an authorized acts of ggntaas follow a contract
made by an agent in a case where his interestdiatonith those of the
principal may be cancelled at the request of thecjgal where the third

party who entered into the contract knew or shduste known of the
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conflict. This idea protects both the principal ahold party by limiting the
power of the agent and also protects the righhefthird party if his interest
affected by the illegal act of the agent. Therefdhe application of such
article is not simple to avoid problems both onglde of the principal-agent
and third parties?

Ar. 2188 of the Ethiopian civil code again clearshows what an

unauthorized act of an agent, the law says:-

A contract made by an agent may be cancelled aktieest of the principal
where the agent made the contract with himself,tindrehe acted on his

own behalf or in the name of a third par.

As a writer of this paper, | appreciated the legml intension. Because, the
owner of the thing or the right always has fullhtigo decide without the
influence of other parties.

Therefore, the principal can protect his properdied rights from damage by
applying revocation. At the sane time, such agtsat will be liable both for

the principal and third parties if problems occdrre
From these and other related issues it can be wibed!|that unauthorized

acts of an agent may cover risks affecting propertyisks arising out of

contracting party’s.
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2.4. Circumstances for the occurrence of an unauttaed act’s

of an agent in the Ethiopian legal frame work.

Agency law is a very fundamental law, whose foromativas called by the
need of more effective legal regulation. The coeat@nd development of
this more progressive agency law was facilitatedHgyactivities of agents

and third parties.

The authority of agent is established in Ar. 219%he Ethiopian civil code,
Ar. 44 of the Ethiopian commercial code. It is betd that in the law of
agency, the agents of the principal become the mkimg and effective
sources of the agency relationships.

At first, the duties of the agents are to rend@psuts to the principal. i.e in
the conclusion of the contract with third party mperform his dutie®

As | have mentioned in the previous points the tgeast show his
performance honestly. Ar. 2209 of the civil codsoatays this concept the
agent shall act in the exclusive interest of theggpal and may not, with out
the latter’'s knowledge, derive any benefit from émraysaction into which he
enters in pursuance of his authority. This conedways protect the rights of
principal’s this mean if the agent made a contvath third party with out
the knowledge of the principal. Such contract disaof an agent. At the
same time if the act is performed for the inteadsthe agent the principal
will have right over his agent to take a legal @ctbased on the law of
unlawful enrichment Ar. /2162/ and extra contrattiadility. 12

33



In connection with the duties of the agent, the idgian civil law
particularly the law of contract and the law of age did not undermined
the circumstances for the occurrence of unauthd@dots of an agent.

Such circumstances are very helpful to protectpitoperties and rights of
the principals if they are applicable in lawful man by the agent. at the
same time it will make a very good and peacefultr@hs between the

principal’s and the agent.

For the purpose of this paper, there are some rostances for the

occurrence of unauthorized acts of an agent. Betlosie as we know in

practice the agent shall exercise the same dilgasca bonus paterfamilias
in carrying out the agency as long as he is emduitere with/Ar.2211(1)/

what we understood from this article, the agenttraaslike a good families

l.e. the law did not expect the agent as a negalver/enemy of the

principal interest/ . Therefore, the agent in casesome unforeseeable
circumstances as stated in Ar. 1793 of the civilecd-or instance:- a storm,
earth quake, a fire accident e.t.c. can have titg to extend his power of
agency. For example, one who in B’s absence exshgs a fire or repairs a
roof in B’s burning or leaking house, collects Biarvest before a storm,
interrupts an adverse Us caption period, sellsgBisshable fruits, e.t.c. may
recover his justified expenses but is liable farlta committed contrary to

Ar. 2261(1) of the civil codé?

As we know from the Ethiopian civil andmmercial codes and

other similar legislations both physical and aci#l persons have the

right to appoint their agents based on the lawdglirements.
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For the purpose of this paper | would like to gilve following examples.
But the objectives of these examples are primadlyndicate how the
lawful agent can extend his power of agency wishgbod intension to
take lawful fruits. When we see the client andragy relationships the
attorney /lawyer/ is the agent of his client wikie tprinciples and duties
of legal profession to perform his duties lawfulBut the client did not
iImpose any sanction or unlawful interference todguthe attorney.
Because, the attorney is an independent contraxgitow only the result
of his contractual agreement. In which, the scedadittorney for the sake

of lawful result for his client&

On the other way if the medical doctor in his dalstivities purchases
a medical equipments from a very known distributoough a formal
sale contract to save the life of their regulartaoner and to apply his
professional duties which stated in Ar. 2639 ofdhél code?

In these cases the principal expected to ratifgghenauthorized acts of
an agent to strengthen their normal work conditi@ecause, the acts of
the attorney and the doctor are not evil to attaekintended result rather

to make it effective.

One and another way there fore, to protect the tithg of such and

other relation the law has power over the pringiffa¢ agent and third
party.

To elaborate the above ideas by observing otheessthe Ethiopian

Civil code Ar. 3183 allows extending power of agena connection
with the administrative authorities. This articleoyides this concept
where circumstances which could not be for seetthemmaking of the
contract upset the balance of the contract, they gantracting with the
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administrative authorities shall performs his oéligns where such
performance remains materially possible. The intansf the legislator
under this concept is that the administrator shdaddexpected to give
acceptance for the act of his employer if the pemdnce of this act

supported by unforeseen circumstarfes.

Furthermore, Ar. 3185(1) the application of unfe®s circumstances as
an event to perform the contract between the coimigaparty may help
the parties to perform their independent dutiepery. At the same time
it helps the parties to avoid /minimize/ unexpedadhage in the course

of performance®

Generally, the application of such article in adstmative contract
enables the parties to maximize the level of retaéind business areas on
the ground of good faith.

The general rule that a purported agent is pergonesponsible if he
enters into an unauthorized contract on behalf ssuraed principal, is
subject to the qualification that if the contragtone which would be of
no legal value and which the law would not enfaxgainst the principal,
even if it were authorized, the agent is not peafipiable in contract or
in tort, unless by some apt expression he guararite® contract or
assumes it himself, for otherwise the anomaly wandst of giving a

right of action against the assumed agent for armutnorized

representation of his power to make the contrabgrwa breach of the
contract itself, if it had been authorized, wouldvé furnished no

grounds of actior?
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2.5.Ratification

2.5.1. Definition of Ratification

Diluvia and Howard in their books defined ratificeat as:-
“Ratification consists of the performance of an petformed by one
party for another without authority, and the raatiof the parties
assumes the status that would have existed hadraytheen granted

before the act took place®®

Robert Rosenberg also in his book said the follgweoncept about

what ratification mean

“The approval by the principal of an unauthorized performed by
his agent or of an act performed in his name bgragn who had no
authority to act as his agent results in an agéyagtification.””
Harold defines ratification as:-

“Ratification in the law of agency is the subseduadoption and
affirmance by one person of an act which anoth@haut authority,
has previously assumed to do for him while purpgrtio act as his
agent. Ratification is equivalent to a previoudhautation and relates
back to the time when the act ratified was doneepi where
intervening rights of third parties are concernAdy act which the
principal could have authorized at the act was donm&y be

ratified.” 28

From the above statements we can understand ttifatatéon is a
must where by ratification of an unauthorized axtbe made on
condition that the agent is acted at a lawful gbum the law of

agency and contract.
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When we see the Ethiopian civil code about ratiicaAr. 2264(1)
says that where the principal’s interest requitet the management
be undertaken, he shall ratify the acts done byttieg person in his

name?®

From this definition we can understand that the ¢dv@gency in case
of ratification may share same common criteria witle Harold,
Dillavou and Howard and Robert Rosenberg WilliamGIO
definitions. Therefore, the Ethiopian agency lawratification issue

seems to follow the common law legal systems

2.5.2.1.Requirements for ratification

To have a valid ratification, the following conditis must be satisfied. (1)
The person ratifying must have had the presenityabidl do the act himself
authorize it to be done. (2) The person for whoenabt was done must have
been identified or the circumstances must have e that he was
capable of identification. (3) The person actingstrhiave acted as agent of
his principal or the person represented to be hiipal. (4) The principal
or person represented to be the principal must baea in existence at the
time the act was done and must have been competeiot or authorize the
act done. (5) The principal or person represerelet the principal must
have had knowledge of all the material facts attitime he ratified. (6) The
third party must not have cancelled the transacteomd (7) The
circumstances must have been such that the inteyemhts of third

persons were not cut off by the ratificatiéh.
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2.6. Forms of ratification

There are no formal requirements for ratificatithmay be expressed or
implied from the act of the principal usually, aptance of benefits or
failure to repudiate with in reasonable time wid bonvincing evidence of
intent to ratify, provided the principal, at then&, has knowledge of all the

material facts?

2.6.1. Conduct constituting ratification

What conduct on the part of the principal will ambto ratification? To
answer this question as general principle ratifbcatnay be either express
or implied. In my research, the Ethiopian civil eodbllows the same
principles which are similar with the common lawgaésystem. The reasons
are, as | have mentioned in the previous chaptm@gcontract may follow
the general principles of the law of contract. Tmeans like offer and
acceptance ratification also could be expresseskpyess or implied ways.

where certain formalities, such as writing or athatization under seal, are
required to create a particular agency, the ratibmn must follow the form
required for the creation of agency. Aside fromsthany conduct which
definitely indicate an intention on the part of tphenciple to adopt the
transaction will constitute ratification. It mayke the form of words of
approval to the agent, a promise to perform, onaqgbterformance, such as
delivering of the product called for in the agreeméccepting the benefits
of the contract or basing a suit on the validity asf agreement clearly

amounts to ratificatiof’
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At this point the fact that an unauthorized act maybe ratified in part and
rejected in part should be mentioned. The princigah not accept the
benefits and refuse to assume the obligations2&e. 21)>*

Because of this fact it is said that principal,dmcepting the benefits of an
unauthorized agreements, ratifies the means usgauring the agreement
unless within reasonable time after learning oftthie facts, he takes stapes
to return, so far as possible, the benefits whiagh lmas received
art.2191(1&2) of the 1960 Ethiopian civil code ailg supported by this

point®®

Further more, it is laid down as a general prirecighlat ratification does not
bind the principal unless he acts with full knowgedof all the important
facts. Of course, where ratification is expressed the principal acts with
out any apparent desire to know or to learn thesfeawolved, may not later
defend him self on the ground that he was un awha#l the material facts.
Where, how ever, ratification is to be implied fraitme conduct of the
principal, it must apparent that he acts with catglunderstanding of all
important detail$®

2.7. Effects of Ratification

When a principal ratifies the unauthorized actshisf agent, the principal
then accepts and receives all responsibilitiesfmh act from the time they
were done. However, if rights of the third persaavd intervened, such
rights can not be cut of by ratification. When gréncipal has effectively
ratified the acts his agent, he cannot at a latee trepudiate the

ratification®’
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Ratification releases the agent from liability tothb his principal and third

persons for having exceeded his authority. It glises the agent the same
right against the principal as to compensation, etisat he would have been
given had the acts been previously authorized.etarn the principal is

entitled to receive from the agent every thing taok he would have been
entitled had the act been originally authorize@£923®

Under the rule generally followed in Ethiopian leggstem i.e. agency, the
third person has the right to cancel or withdrawnfrthe unauthorized

transaction at any time before the principal resifibut no after ward.
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Chapter three

3.1. Issues to be focused in connection with ratificain.

According to the 1960 Ethiopian civil code and coenonl code, the main
objective of agency contract /relation/ is to cdre person of the principal as

regard to his properties and other lawful and macéities.

For instance, under Article 2190/1/ of the 1960id&ftan civil code the
ratification of an unauthorized act’s of an agemprovided as follows.

“Contracts made by an agent in the name of anathiside the scope of his
power may be ratified or repudiated at his optigntliee person in whose

name the agent acted.”
At the same time, the same book and article oAtmbéaric version says that

“ 7ANe?< YMX'C” "¢” uSILKS uK?L< ¢'< el 34cM< "AJ) ueS< %JWAKF < Ae<

"ABKA "Arc?'< 348iS™<” JOv' KTiAp "AU KTd[e AdLM::"

From the above provisions | can conclude that ntpkie principal all the
time beneficiary. i.e. making him the only onedtify or reject the act’s of

his agent

If this is the case the next issue will be whatutthidhe interpretation of
. at his option....” And the amharic version “...%c< ”A3KA .. “ in
article 2191/1/.
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It seems that every activity around this articlertipalarly the phrase

“contracts made by an agent” are not mentionedaoyen

In my questionnaires, different persons who arekugrin legal profession
gave various opinions on the above words and diffes to interoperate

them properly in case of real disputes.

From this point of view and the complexity of theond’'s social and

economic life, agency relations in Ethiopia alsedapeedy reformulation
of their agency systems mainly the contractingipsudrte expected to came-
up with initiations of modern trends that give valto human socio and

economic aspects along side with the agency cdoalesults.

The other point to be evaluated by the partiesas the word “good faith” in

Ar. 2207/1/ of the 1960 civil code. In this artictee presence of good faith
Is ground to ratify the an unauthorized act’'s of agent. Therefore, the
principal should evaluate the real socio-econoroind@ions of that contract
in detail. Because our societies live with variosscio-economic and
cultural heritages. Ignorance of such points madgcatthe good faith of the

agent in specified contract.

Further more, the contracting party mainly thirdtpas highly responsible
to protect their contract from invalidation andhéhe agent to give life for
his business by using the word immediate in conmectwith the real
situations /conditions/ to exchange informationAsetn the principal and the
agent. Otherwise, the application of the word ‘indilaée’ is not simple for

the existence of the contract.
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If it is applied without patient and tolerancegidod relations and altitudes
lack in a given agency relation abnormal transastiand delay in business

would follow.

Therefore, the existence of substantive marginsgadd relations and
altitudes of contracting parties is essential ® éiffective accomplishment

of the word ‘immediate’ in agency contract.

Finally, what | have observed in some court datelsurvey, ratification of
an unauthorized act’s of an agent is not mostlysg@asthrough court
decision. The implication of this point is that aociety mostly uses their
own alternatives dispute resolution mechanisms Isyngu their own
customary practices. But as to the writer of gaper | have observed that if
such practices are contrary to the basic law oftrach and agency may
create unnecessary expenses and other problenise arontracting parties
where it is brought before the regular court. Thares for the well-being of
agency relation parties should adjust themselvel thie basic principles
and laws of the concerned issue.
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Conclusion

As relates to agency, “ratification” is an expressimplied adoption or
confirmation, with knowledge of all material matdgby one person of an
act performed in his behalf by another who at tima¢ assumed to act as his
agent but lacked authority to do so. Ratificati@tates back and is the
equivalent of authority at the commencement ofabte It is the affirmance
of a contract already made. The existence of agandythe authority of the
agent can be and often is implied by proof of actssumstances, words,
acts, and conduct of the party. As applied to tienay or authority which is
created or related back by means of ratificatibmay be implied by any
facts and circumstances from which it can be reaslgninferred that the
party to be principal.

As to what facts, circumstances, and conduct wskify the inference of
agency, no fixed rule can be stated. There is miocptar mode by which it
must be established. It depends upon the situatieach individual case.

Furthermore, by reason of ratification, the auttyonieverts back and
becomes effective as of the date of the act peddrby the agent. because
of this fact ratification of unauthorized actsaof agent can be effective only
where both the principal and the agent were capaibtioing the act at the

time it was performed and are still capable attitime of ratification.

Therefore, as a writer of this paper | would lilkee d@ppreciate the 1960
Ethiopian civil law particularly the law of agencyhe reason is that it can
protect both the principal, the agent and thirdtiparin connection with

ratification.
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