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INTRODUCTION

As the title of the research clearly indicatedttCRIMINAL PUNISHMENT
THE LAW AND PRACTICE is the research thesis is concerned on. Undeteffi”
of the criminal law of Ethiopia it is clearly indited that the main purpose of
punishment is to ensure order, peace and secarihetstate and the public good. And
it aims at the prevention of offenses by giving chaice. Yes it is possible to
understand clearly from the above article about rtien purpose of punishment.
Punishment is a measure that society imposes ompdlson who intentionally or
negligently disrupts the established order by aersibly departing from the accepted
norms or behaviors of a given society. The punistine®uld be either corporeal
bodily pain or spiritual, and, the pain of loss e€onomic gain. There are
controversies over the purpose of criminal punishimé&ome scholars say that
criminal punishment is a matter of retribution rendg to teach the criminal, his due
a matter of retaliation life, for life an eye, fan eye burning for burning. And other
scholars hold that retribution is not the only maor punishment. They stressed that
there are other objectives to be achieved. Thespl@eiew is that, punishment must
be without destroying any organ, with out mutilatimften without physical pain. The
researcher stand from these controversial viewdiftgdrent scholar’'s opinions about
the purpose of criminal punishment, and such viaelped to the researcher as the
standing point to choose the topic about “CRIMINARUNISHMENT THE LAW
AND PRNCTICE” As the background of the research thesis the r@ssachoose
article 1 of the criminal law of Ethiopia and sorather controversial views of
different scholars about the purpose of criminahipment. Finally, after the
completion of this research thesis there couldvmedad such kinds of dilemmas and

controversies about Criminal punishment.



To give decision or to fulfill the intention ofehegislator through punishment
is very difficult and unsolved problem for judg&secause there is no standardized or
uniform punishment decisions given by judges infed#nt courts. There is
discrepancy in the decisions of the courts. Theeeeaidentiary problems, problems
of prosecutors always desire the accused to besipediibased on previous criminal
record and so on. The other problems of punishmardsthe presenting general
aggravating and extenuating circumstances of puomesiis without supporting
evidence. The other problem is the law itself teabout rigorous imprisonment. The
law put in a general and vague way that is like pumishment’s 1-15 years
imprisonment means judges have no clear minimum arakimum limit of
imprisonment. The researcher has sorted out sowi@eon questions to study the
problems and to do good research .Finally thepeaposed solutions to the problems.

Generally speaking the main purpose of punishnerthe well being and
protection of society, the maintenance of peace uidic order. But, do all the
interests of state and objectives of the legislatihitl successfully or do the legislator
achieve its goal? The researcher does not beleveBecause, different kinds of
problems daily occur in different courts with regjao criminal punishments. The
researcher, as a judge in the High Court Crimireadch has rich experience in this
regard.

For example , when we see the law and the pradicpunishment about
general extenuating circumstances, most of the sicoeised people reasoned out and
appealed to court for their health problem , thpEiverty and children protectors in
order to extenuate the kinds of punishment tbattacould be decided on them. But,
such kinds of claims are not acceptable at coweteths no article to support the
accused to extenuate his punishment based on Ipealifem or family case. Either in
the 1949 penal law or in the 2005 revised crimiaal of Ethiopia there is no such

kind of article.



Depending on different scholar’'s opinions andrtleentroversial views and by
referring primary and secondary sources of the lasluding some practical cases,
the researcher has planed to solve these dilemynasther investigation. In general
the main objective of the research thesis is tuessbme controversial views which
have been raised among different scholars aboytuh@ose of criminal punishment.
And to make clear indication of the law and thecpca about criminal punishment,
the research questions are well designed.

The main purpose of the research thesis is maleligned to answer the

following problem questions,

1. What are the kinds of punishments that have bearcesed and is being
exercising under Ethiopian justice system from amictime till now?

2. What kind of crimes need aggravating and extengatitcumstances of
punishment under Ethiopian justice system?

What is the main objective of punishment in thenaral justice system?

4. What are the main problems in the implementatiotheflaw through practice
in the criminal justice system. Specially to rengistice through punishment?
The above problem questions got answer after desgarch and investigation done
by the researcher. The researcher hopes thateallibve problem questions would
get answer at the end of the research.

The research thesis could have great significandeba more advantageous to
the readers, especially for those who read and tbie research thesis either male,
female, young or aged people. The research thesmore advantageous for law
students, law instructors, lawyers, judges, prasespand researchers. They could be
primarily benefit from the research.

As it is clearly expressed above, the writer of tbenior research thesis, as a
judge in the High Court of criminal bench has reagperience and good knowledge
about the criminal law and criminal cases. Theeefihresis a good opportunity and

right time to contribute some achievable work te @ociety at large. As far as
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possible the researcher can try to do best andgmobolving thesis with regard to
criminal law in general and law of punishment inrtigalar. The writer of this
research thesis is raised and discussed on importgmoblens
with regard, to criminal law, kinds of punishmeiaind rights of the accused in
connection with the practice. Finally the researchmposed his solutions to the
problems and his achievements. Therefore, any dneread, refer and cross check
this research thesis could be benefited. The relséhesis is mainly focused on the
sampling groups of peoples who are educated, avel krsowledge of law in general,
people who are judges prosecutors, lawyers, arcuaters of law. The reason why
the writer of this research thesis chose this tapithat however, many people has
good knowledge of the theory of the law but theyehao as such enough knowledge
about the practice. Therefore, the researcher et mterest to do good research as
far as possible by referring the theory and thetmra of the law, especially criminal
law and law of punishment. By conducting differemthods the researcher has tried
to fill the gap.

Having in mind in the above introductory part ama have in advanced
knowledge about criminal punishment, the law aratipee, this research is classified
in to four broad chapters plus the conclusion aebmmendation part. Under chapter
one of the research, theoretical definition, hisarback ground origin and objective
of punishment in general and criminal punishmentparticular is well discussed
under this chapter criminal punishment in ancianéf and now at this time is broadly
discussed what seems like? And what is the diffexdretween international law and
national law with regard to punishment are broatibcussed. One problem question
of the research thesis is answered under this ehaphe researcher hopes, that the
reader of this thesis could get enough knowled@eitathe theory, history, origin and
so about punishment.

Chapter two of the research discusses about theugaways of punishment.

Traditional punishment, in the ancient time, cogbgaunishment, capital punishment,
4



imprisonment, and scientific punishment in the nmade=ra. Is broadly discussed what
are the differences and similarities between th@seishments? And what is the
effectiveness of them are discussed Reader caly easnpare and contrast about
each kinds of punishments. One problem questiothefresearch thesis will get
answer under this chapter.

Chapter three of the research is about generalagggng and extenuating
circumstances of criminal punishment. Further wiaaé the circumstances to
aggravating and extenuating punishments in lighEtsfiopian Criminal law? And
what are other special circumstances and theiicgtuns are discussed. This chapter
Is more concentrated on criminal code of the cquapecially the old penal law is
mainly used as a main source. And one problem ipussbf the research will get
answer under this chapter. The researcher hopésrehder could achieve good
knowledge about punishment and grounds of aggrayatand extenuating
circumstances of punishments. Final chapter ofrdsearch thesis is chapter four,
what the practical application of criminal punishmeés discussed. The negative and
positive impacts on the sentenced people or osdhrety at large. What are the main
problems which creates difficulty to implement thev in to practice and to render
justice? Here the research thesis emphasizedegordictical application of the law of
our country practical cases will be briefly dises$sThe research thesis has
conclusion and Recommendation part, under thiscttmpe researcher proposed the

achieved result and the possible.



CHAPTER ONE
THEORITICAL AND HISTORICAL BACK GROUND OF ABOUT
CRIMINAL PUNISHMENT
1.1. Definition of punishment

Punishment is the measure which is imposed on ttemgvdoer in order to
teach the society. The punishment could be eitbgroreal, bodily pain death penalty
or spiritual punishment.

Punishment means imposing penalty on some one forfiense: The
offenders who are responsible for their acts is@lbable to punishment under the
provisions of criminal law? Punishment is imposed on people who are legally
responsible for their acts. But, punishment isingiosed on the offenders based on
their age, illness, abnormal delay in his develampn deterioration of his mental
faculties?

Punishment which consists in the infliction of pera measure society imposes
on a deviant. Punishment is imposed on the person so as totagnthe previous
order or to establish a new one that is as clegmasible to the previous order and to
protect the (status quah the future.

Reinstatement of the status quo could be possibla the material point of

view as in the case where a thief is ordered tomehe stolen property to the owner.

Pocket Oxford English Dictionary page 728 by F.@ BhW Fowler §' edition.

Article 48 of the (1957) old Penal Code of Ethiopia

Ibid

A deviant is a person who intentionally or negligigmlisrupts the established order by considerably

A w0 DR

departing from the accepted norms of behavior giffan society. (criminal law teaching material by
Nigatu Tesfaye p. (61)
5. Status quo means (the established order) lbid p. 61
6



But, from a non material point of view we have iar dhands the fact of the
incident which disturbed the established order tedfuture risk of similar incident
by this deviant and by potential imitators. Men/vamnbelieve that to let the deviant
go after material reinstatement would be to infitieire disruption of the established
order.

Generally speaking the legitimate reason detreuoighment is the well-being
and protection of society the maintenance of paadepublic ordef.

1.2.Background and origin of punishment

Ethiopia is one of the ancient civilized nationsonhave codified laws in the
world history. For instance when we see the deveétoy of the criminal law of our
country it is classified in to five eras. The fiegsa was the time before Fetha Negest.
However, there were no codified laws in our counnyt there were punishments and
penalties imposed based on the Old Testament lastom and by king’s order, but
these punishments were not effective because tleey mot exercised in an equal and
just manner.

The second era was the Fetha Negest era it haselseerised during 4c up to
1923 E.C. the then Ethiopian king Zerayakob havenbaecided to have new and
codified laws, because of unsatisfaction of hisetilmwv of punishment§.During his
time all the subjects of the country weather whaenduslims or Christians if they
commit crime they were punished according to thd Oéstament law. So that,
Zerayakob (the time of Ethiopian king) have beert mih the Egyptian who can
speak both Geez and Arabic. And During a discussitim Zerayakob, the Egyptian
have been convinced and ordered by Zerayakob &r eodoring the new codified law

from Egypt. That law was the Fetha Negest (thedakings)®

6. Ibid

7. Ibid reason detre means ( The very legal purpogeioishment)

8. The Fetha Negest (the law of kings) preamble diracislated from Amharic Version
9. Ibid



Therefore, punishments have been exercised in fiéhlzased on the law of the
Fetha Negest for almost 500 years.

The third era was the 1923 E.C. Penal law erarbei®23 EC, Ethiopia was
governed by Fetha Negest; the penal and civil meattere incorporated in to one law
book that was the Fetha Negest. This law was méitijled the will of kings and it
was not effective. Even if the 1923 penal law ead lis own problems, but it helped
to the country to have its own separate penal Tdwe. 1923 penal law had its general
and special rules in it so that, it shows the nuweeloped and advanced state with
regard to legal matters. And the law is more staetidad & procedural and modern
than the Fetha Negst.

The 4" era in the criminal law development history of @ountry is the 1957
penal code era. This code had modern special améraerules. During the
codification and enactment of the law there havenhgarticipated different countries
law scholars and it had modern punishment, theoBedogical, Psychological and
scientific matters are incorporated under this [&@herefore, it is more effective and
advanced when compared with others. The fifth awdem era in the criminal law
development of our country is the 2005 revised icrainlaw enactment era. This law
has different kinds of rules improved and incorpedaunder it

The main purpose of revising the criminal law loé tcounty is because of that,
during this time radical, economic and social clemngave taken place in Ethiopia.
Among the major changes are the recognition bycthestitution and international
agreements ratified by Ethiopia, of the equalitytwe®=n religions, nations,
nationalities and peoples, the democratic rightd teedoms, of the citizens and
residents, human rights and most of all, the rigtitsocial groups like women and
children.*

.I'ne Fetha Neges e law Of KIngs) preampie O

11.Preamble of the2005 revised criminal law oficita
12. lbid



Because of it is important to revise the formergderode that it doesn’t properly
address crimes born of advances in technology badcomplexity of modern life,
crimes that are hijacking of aircrafts, computermess and money laundering,
corruption and drug, grave injuries, sufferings sssi to women and children,
constitutional guarantees and so on.

The other important purpose of revising the crirhiae is for the determination of
sentence. Since it is essential to facilitate tie¢hiod by which courts can pass similar
punishments on similar cases, some major changesbeen made in the provisions
of this code?!®

According to the preamble of this law we can fihd following under this revised
criminal law there are incorporated different Fuméatal Human Rights and
Democratic principles, which was not touched byeotbrevious laws different kind of
punishments are improved as to be applied equallhe same kinds of punishments
for the same kinds of wrongs. Therefore, it is g@esto conclude that, our country
has ancient history with regard to codificatiortioé laws.

When we turn our face to the history of our lawmgkiZerayakob is mentioned as a
famous. He traditionally called as the father attice the reason that he punished his
son because of murdered of slaves. Zeryakob detided crucified his son based on
the law of Fetha Negest provisions of death penalty

Some kinds of punishments during that time wetadpiwith stones, fines,
slavery, flogging, shaving heads, killing and so*biEven in the beginning of 20
century during the time of emperor Menlik, the m&inds of punishments were

flogging, cutting feets, hands and tongues.

13. lbid
14. The penal law general explanation (translated ffanmaric) Addis Ababa University

Development of punishment in Ethiopia p.88



The king himself was one of decision makers fohskiods of punishments. Emperor
himself have been passed death penalty on the tawlge commented the wrong
decisions with regard to other peoples punishniénts.

1.3, JUSTICE AND OBJECTIVES OF PUNISHMENT

Justice would seem to be equitable with the pratecnd retention of broad outlines

of the status quo within a given socio-politicarfrework. And it is when this balance
of necessary convince is tipped over the punishnseapplied so as to reinstate the
previous order, or to establish a new balanceishad close as possible to the previous
one, and to protect the status quo in the futlir&n example may clarify the
statement. Where a thief steals a cow from a fartherstatus quo is upset; and to let
things be as they are would be to sin againstgeisttome kind of action has to be
taken by society but what? The return of the coat ik reinstatement of the previous
order, or the handing over to the victim by theeoffer of a comparable value,
example, a similar cow or cash etc. That is thaldishment of a new order, which is
as close as possible to the previous one wouldfgdlie status quo form the material
point of view. But from a non-material point of wethe fact of the incident that
disturbed the status quo, which by now becomestarigal fact, and the future risk of
similar incidents both by this offender and by eihvwho may follow this example.

To let the offender go after material reinstatem&auld be to invite future
disruption of the established ordEr.
In order to minimize the possibility of future disbance, the status quo, the
obligation the offender must be such that the tasuktatus quo.

15. Ibid
16. Journal of Ethiopian Law Volume 12 page 121 by IRdahum 1972 GC
17. Ibid
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After the incident, places the offender in a disadageous position vis-a-vis what
he was in before the incident. As it is clearlyitaded under art.1 of the Ethiopian
penal code, The purpose of the Ethiopian penalisate ensure order, peace and the
security of the state and its inhabitants for tbblig good and aims at the prevention
of the offenses by giving due notice. The purposthe Ethiopian penal law is not
primarily for punishment but ensuring peace, ségurrder, and due notice to the
people. Finally if the people unable to respecs¢haotices punishment would be
followed them. Art.1 of the Ethiopian penal law icates that “the criminal law is not
primarily concerned with the protection of the it rights but with the protection of
the society at large. As such, it regulates theatehn of human beings in their
capacity as members of a group. Because of thiee thee different kinds of
punishment principles incorporated under the Efaiopenal law®®

1.4.Punishment and Human Dignity

“Dignity” means honorable prestige, it is an ingimworth of the human person
that deserves social respettThe human person possesses this quality because we
believe that he/she is created in the image of @adcreator of all things.

Human beings, unlike other creatures, have alsgueniaculties “intellect” and
“will”. No matter what a person’s life experiencewp bringing, he/she knows better,
because, he/she is endowed with intelligence. Aodnatter what a person’s cultural

conditioning of value system, he/she is totallyefte change; he/she has a free ill.

18. Philip Graven an introduction of Ethiopian penal larticle 1-84 1965
19. Nigatu Tesfaye an introduction to penal law teaghraterial prepared in Amharic Un publiched
20. Ibid
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Thus even if there may be some persons who mapeimve that the human
person is created in the likeness of God, they aagieny the fact that man/woman is
endowed with reason, with intelligence which makes/her different from other
creatures and enables him/her to distinguish betvge®d and bad, fair and unfair,
just and unjust. Using his intellect the human persnalysis things and other
phenomena and usually arrives at a normal anddbganclusion that is agreeable to
the conscience of man/women. Man’s/woman’s inteflice tells him/her not to do
unto others that which he/she does not like todseedo him/her and to do unto others
which he/she would like others to do unto him/h€here are a religious and
philosophical bases of human dignity. It is comnioowledge that every normal
human being expects others to recognize his/hensint worth and give him/her due
respect! Unless society recognizes the inherent worth efittman person and gives
him due respect, there will not be peace and sheaiahony on this planet. This seems
the reason why concern for human dignity is incoafex in to the charter of United
Nations. The preamble of the UN charter reaffirime faith of the peoples of the
United Nations in the dignity and worth of the humgerson and proclaims their
determination to promote social progress and bedtandards of life in larger
freedom’

From the above discussions one can observe thang@tance of punishment
in the above forms is condemned as abhorrent arglasted. But does it mean that
we should do away with punishment all together bseat is inconsistent with human
dignity? Can we say that because human being$arehildren of God created in his
own image with inherent dignity, it would be wrofag man to punish another man?
Or are we appealing to society to devise a moreamenrform of punishment for

deviants?®

21. Ibid
22. See the preamble of 1948 UDHR (Universal Declanatif Human Right)

23. Ibid
12



Basic to any human society, primitive or modernthis necessity for compliance
with authority, the necessity for disciplined beloay and the necessity for
community tranquility. Essential to any stable paldrder is some reliable and
effective system of criminal justice.

Punishment or corrective measures for deviantswigiate the norms on which
society is founded are vital to the continued exise of society. The fear that,
unless such corrective measures legally existyvérg publics of society would
disintegrate and we would plung in to the abyssadagery and the law of jungle
is a real concern. Thus he sys “punishment shoaofdirmue as a component of
justices*

But, the question is in what form should punishmesritinue as an important
social institution for rendering criminal justic&he history of Punishment is to a
large extent a history of human irrationality andedty. A rational being would
not suggest a retributive punishment. And punisim&mould therefore be
rehabilitative and deterring and must be consisgifit human dignity®

Article 5 of the Universal Declaration of HumangRis and Art 7 of the
International covenant of civil and political Righprovide that “no one shall be
Subjected to torture, or to cruel in human or dem@ treatment” It is also
provided under article 10(1) of the Internationale&nant on civil and political
rights that “All persons deprived of their libeshall be treated with humanity and
with respect for the inherent dignity of the humaerson” Cruel in human or
degrading punishment can not be justified eventiicauld be conclusively

demonstrated that law and order could not be maidawith out it?®.

24. Ibid
25. Fasil Nahoum (journal of Ethiopian law volume 12)pd 22
26. See article 5 of the UDHR (Universal Declaration Kfiman Rights and article 7 and 10 of

International Covenant of civil and political Righiespectively.
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Dr. Fasil Nahoum suggests that for less seriousne#s it could be better to
replace short prison sentences by various measknesvn as secondary
punishments, which includes fines, special labomperary deprivation of
particular rights probation and conditional relead®e significance of replacement
of the short prison sentence by such measureghssbaial and economic for more
serious crimes, however, the prison system shaallcbintinued but” imprisonment
should be looked at as a treatment in medical tefm5

However, the main purpose of punishment is in otdgeach the public and to
protect peace order and security to the statetheupunishment whatever kind it
must be, human rights and human dignity could lspeeted. The researcher
strongly support the above discussions.

In the preceding discussion we clearly understetmlit the theory and history
of punishment its meaning in different perspectividge purpose and objectives of
punishment are clearly explained, finally it isettito compare the difference
between human dignity and purpose of punishmemnweker, it is very important
to punish some one who commits crime against anathen state, but, it must be
reconsider the human dignity and human rights ef @alocused. In human and
degrading ill treatment, torture and the likes ao¢ acceptable today in many

states in the world.

27. Journal of Ethiopian Law Volume 12 page 123 hgil Nahoum (Dr)
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CHAPTER TWO
VARIOUS WAYS OF CRIMINAL PUNISHMENT

2.1._General: The social cost of punishment is an importantdiattiat cannot be over

looked a system of punishment of fatal overdose ¢fus beyond deterrence and
rehabilitation so as physically or psychologicalty unable to work and disabled
abnormal for life, so that he can no longer fullpdtion as a healthy member of the
society and contributes his utmost in life, is widkble. In such case one is not
punishing the deviant, but is over-punishing theiale and punishing the sociefy.
The social cost to the immediate group of familyg &mends that punishment of the
deviant imposes as well. For instance, the incatiwer of the bread winner without
providing for dependants would be a measure takémmmly against the offender but
against the innocent dependants. And exploitativeieties that take irrational
measures sow seeds for far-reaching negative coeseegs’

An examination of traditional type of punishmest quite revealing as to what
objectives of punishment are given prominence. Asdalready observed, this makes
punishment an acid test of weather and to whanésdesociety is noble, creative and
progressivé® The following are some typical criminal punishrnémeories and we
will see them separately.

2.2. lmprisonment

When one thinks about the different kinds of phmient measures society
traditionally imposes on deviants, the one typepahishment that immediately
springs to mind is imprisonment. Indeed, in the amdary of everyday language

imprisonment and punishment are synonymous.

28. Phillip Graven An introduction to Ethiopian penai pp. 7

29. Ibid

30. Journal of Ethiopian Law volume 12 by Fasil Nahguym 124
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The prison system is such a common feature of govents the world over that one
is tempted to think of the prison as a sine qua e and parcel of government-an
axiomatic institution. There is no doubt that ircgaation is a practice of very ancient
traditions, although it is difficult to say whendawhere it was started. Would it be too
daring to venture the theory that imprisonmenttaethby default? Society, at a loss as
to what to do with deviants, simply locked themunil it could decide what to do
with them? In the absence of brighter ideas, #msporary measure in time became
the most important type of punishment.

Today, in most countries of the world, imprisontnisrcategorized as simple or
rigorous>! Simple imprisonment is a punishment imposed osger considered not a
serious danger to society, i.e. those who haveaminitted offences of a very serious
nature. Simple imprisonment is also of relativeljoser duration. Rigorous
imprisonment, on the other hand, is imposed upoatvene considered dangerous
offenders who have committed offences of a verygumaature. Prisoners undergoing
rigorous imprisonment serve big thick solid of thée in maximum-security central
prisons>>

Prisons are by no means pleasure houses, whiobt isurprising, as they are
often used as society’s instruments of retributiwore than all. In feudal Ethiopia we
have some descriptions of prison and prisonergatear by various travelers who
chanced to pass through the country from the stbeeentury onward.

The Portuguese priest Alvarez tells us to prisekept chained in prison tents.
They were required to provide not only their ownddout also that of their guards.

31. Article 105 of the old penal law of Ethiopia
32. Journal of Ethiopian law Volume 12 P (125) by Fak&houm
33. Ibid
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In the 1850s, the English traveler Richard Burtefens to the Ethiopian prison as
dirty underground? A century later another British traveler, Perhaefers to the
Addis Ababa prison as known the prisoners being cause to be horror condition of
health, neglect and disease which lead to the mBid®ing cleared at intervals by
typhus. Whatever improvements prisons may haveesunuder-gone, in many a
society prisons could use a few improvements ireotd elevate them to acceptable
human institutions”

Tempted as one is to look at the prison as ann@dig institution whose
abolition would bring down on society the extrem@er it is time to give the prison a
closer look. All those whose concern is penal pohond administration, as well as
those who have to work hard to maintain this veqgemsive system, have an interest
in finding out the intended result of the prisorsteyn. In order to be allowed to
continue, the prison system should have to passdtte test of its efficacy in
deterrence and rehabilitation and pass it scieatlfi. It does not suffice to assume
that incarceration is deterrent and rehabilitativee facts have to be researched in
order to arrive at solidly supported conclusiongathe deterrent and rehabilitative
characteristics of the prison system.

2.3. Corporal Punishment

Another type of traditional punishment, which astéinately gradual withdraw
out, although it is by no means no living membearsarporal punishment. Corporal
punishment, as a predominant type of punishmemeaed in very many forms in
various societies. Criminals were forced to undatysorts of cause to Sevier injury
under the crudest possible medical conditions wihiiten cost the individuals their

very lives.*

34. Ibid (and which means strong underground prison)
35. Ibid
36. Ibid
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Thus, someone convicted of lying might be senterioeithe removal of his tongue,

while another convicted of providing false evidenaght be ordered to have his eyes
plucked out. The cutting off of the nose or these#élne doing away with the sexual
organ for the male, and above all the axing offaofimb, were rather common

traditional punishment in most societies.

As in most traditional societies, in Feudal Ethegdor instance, corporal
punishment was an instituted form of punishmentavélers came across the
execution of such punishments and have left ug #nedence and impressions. In
1830 one visitor witnessed the king ordering “achand both feet of the thief to be
cut off’, and the execution of the order being ieglout in the middle of the market;
the thief was latter found devoured by the hyenahé night®” A late 19" —century
traveler creaticise the then emperor as “given is &pplication of the cruel
punishments; (he) did not hesitate to order thdawhed by punishment thief's hand
to be cut off or the slanderer’'s tongue to be aitt Ble once had the tongue of an
advocate out because in defending his client tob lveespoke ill of the government
...%® Explaining the carrying out of mutilation, someagise reports:

The penalty for the thief who had one previous odion was the loss of a
hand. Immediately after the formal decision, wosddere the strong band of issue of
the wrist and then cut the hand off with the choppethe meantime, women would
be heating butter in a pot over a fire. As soorineshand was severed, the stump
would be dipped in the seething butter. In the widng flow-of blood would be
stemmed and the delinquent’s life would be saVed.

37. Ibid
38. Ibid
39. Ibid
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The doing away with mutilation in Ethiopia coinctdevith the introduction of
the penal code in 1930, and, as the chapter deaithhgpunishment makes clear, the
idea of corporal punishment was then limited to thentence of flogging.
Furthermore, the Penal Code of 1930 seemed to basyrabout that sentence, and
promised that flogging would soon be abolisfeBespite such a promise, however,
when a new and advanced penal code was introdacg857, flogging was retained
as a form of punishmefit.The drafter of the 1957 code had not maintained Ftis
work, and it was only included after heated disimrssin Parliament Nevertheless,
he justifies its inclusion by saying, “.. it is h@ss possible to regard (flogging) as a
useful institution among a proud and courageousplpewho are afraid not of
suffering but of loss of respect, and who wouldrapp of it, precisely because of its
ethical implications*

Initially the sentence of flogging was limited dyet Code to aggravated theft
and aggravated robbely.The Penal Code of 1957, as a sign of progress and
modernity, provides that flogging be carried outyoon male offenders between
eighteen and fifty years of age, and that a maxinofimO lashes be executed only
after a doctor has certified the offender fit toa@e the flogging.

There is no question of the retributive value afgfiing. What is at issue,
however, is the reformative or deterrent valuelogding. In the absence of studies
and statistics concerned with the, issue the awtiooitd, on the basis of its retributive
foundation alone, question the usefulness of fleggirom the deterrent and

reformative points of view.

40. Article 3 of the 1930 penal code of Ethiopia as Easil explained as it is under journal of Ethiopiaw
41. Article 120 (A) of the 1957 Ethiopian penal code

42. S. Lowenstein The penal law of Ethiopia P. 340 Addbaba 1965

43. J. Graven, “The penal code of empire of Ethiopiddarnal of Ethiopian law Vol IP 289, 1964

44. Articles 635 & 637 respectively, Ethiopian penatlemf 1957
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Unless and until such usefulness is convincingyven, one can only suggest
that the corporal punishment of flogging shouldatiewed to follow the path of its
sister institution, mutilation, into extinction andlivion.*

2.4. Capital Punishment
The ultimate traditional punishment in all so@stthough the ages has been the

death penalty. The death penalty has been the tpuaig generally reserved for
crimes considered exceptionally grave. And, presiynaaving convinced itself that
these criminals were beyond any help and use, tydeés employed its imagination
liberally in coming up with horrible means of destng them. One description of the
practice of ancient European states that executimre made “by knife, axe, and
swords, heads being knocked off with a plank ortbhough with a plough, people
being buried alive, left to starve in a dungeonaving nails hammered through their
heads, strangulation and throttling, drowning arneleding to death, remove the
intestine drawing and quartering, torture on these@htorture with red-hot tongs,
strips being cut off the skin, the body being cut @ pieces or sawed through with
iron or wooden instruments, burning at the stakel, many other elaborate forms of
cruelty.”®

Present-day penal codes and statues that haveectthe death penalty have
progressed to the extent of providing for execwtidhat are free from other
unnecessary cruelties. The 1957 Penal Code of itéhi® a good example.
Having retained capital punishment, it goes on tovide specific instructions.
Punishment is to be executed by hanging or, on mbee of the armed forces, by
shooting. However, executions are to be carriedwstiitout any cruelties, mutilation

or other physical suffering$.

45, Ibid and which means completely destroyed

46. lbid

47. Article 116 of the 1957 Ethiopian Penal Code
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Having said that capital punishment was generaligerved for crimes
considered exceptionally grave, it should also tbessed that the gravity of a crime
and its corollary punishment are relative conceexssting purely as factors of the
values of the power elite of a particular socigtyited in time and space. To cite one
example, at one time in England there were over hwodred specific crimes
punishable by hanging. These included the shootih@g rabbit, the theft of a
handkerchief, the cutting down of a cherry tree &ising without permif® The
assumption behind it all was that the propertytrigfithe landlord was absolute and,
in a rigidly stratified feudalistic society, thigght and a very important value. The
feudalistic society would therefore go all the waysafeguard this right, even to the
extent of providing capital punishment for what agdwe may consider petty
infringements. (The Great Britain of the latter tpaf the 28' century, on the other
hand, has for all practical purposes abolishedti@gpunishment.)

A 1962 United Nations study on the subject of aptnishment points out that, out
of over one hundred jurisdictions examined; 35spligtions have abolished capital
punishment by express constitutional or legislagimactment, and 9 jurisdictions have
abolished it in practice, while the majority of tlueisdictions examined have retained
the death penalty. (Total abolition of capital mlnmment by statute in Europe dates
from 1786, when king Leopold Il of Tuscany undeg threct inspiration of Beccaria

promulgated his celebrated code. In 1787, Josept Austria did the same in his

penal codé’

One cannot help asking the difficult question asvi@at makes some societies
abolish the death penalty already in th& £8ntury, while others go on retaining it

even in the latter part of the 2@entury.

48. Journal of Ethiopian Law Volume 12 page 129 by Hdahoum
49. lbid
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Where this is too complicated a question to aslarmswer here, one may at least
examine the various points that can be raised pp@t of or against the retention of
the death penalty in the present-day world.

Explaining the rationale for the retention of cappunishment for homicide in
the Ethiopia penal code of 1957, Jean Graven, ridifged, writes:

“In the Ethiopian context it would in particularyebeen an inconceivable
mistake, and even an impossibility, to abolish death penalty at the
present time. It is not only necessary for sociatgxtion, but is based on
the very deepest feelings of the Ethiopian peoplejdistice and for
amends for wrong. The destruction of life, the ligfhachievement of the
Creator, can only be paid for by the sacrifice lué tife of the guilty
person. As in the Christian European system oMidgle Age, death is
always a necessary condition for the pardon andhsah of the sinner,
and also for expiation for the evil which he hasaatted, it is accepted
and approved by all, and in the first place by theninal who has
deserved it, and is carried out in a dignified atpiere quite different
from that of our former executions with the axeta guillotine>®
Again looking at capital punishment as a measgeenat homicide, one report

states that “capital punishment is as harsh a pm@at as murder is heinous a crime.

50. Philip Graven “The Penal Code of empire of Ethiogaw volume | page 280, 1964
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The 20" century has been a limitation of the use of cagitmishment; indeed, a
number of jurisdictions have abolished it altogetne law. Others who have retained
it selectively have found justification for it, gnhs punishment for what is in certain
jurisdictions termed first-degree homicide. Unfoiditely this century has also seen
the accelerated use of the capital punishment fide range of political crimes. The
employment of the death penalty for non-murder eamand particularly for
wholesale political crimes, seems to have a vemybtfal value, when considered
form a detached intellectual viewpoirit.

2.5. Scientific Punishment

In the third section of this work, three traditatypes of punishment have been

taken up and evaluated and have been found warilimg. raises the next set of
fundamental questions. Since we have minimizedrtiportance of some traditional

punishment, does it mean that society should tleeavehy altogether with the idea of
punishment? The answer is no; punishment or caoveeateasures for deviants who
violate the norms no which society is founded atal ¥o the continued existence of
society. The fear that, unless such corrective oreadegally exist, the very fabrics of
society would disintegrate and we would plunge itite abyss of savagery and the
“law of the jungle” is a real concern. Thus punigmi should continuous as a
component of justice. But the important questignnsvhat forms should punishment
then exist? It is in line with this question thhetvalue of traditional punishment is
raised. And one simple theory we suggest is thatshment should not be retributive.

Retributive punishment is a destructive force tbahsumes both society and the

deviant, and negates the basic raison deter fasiponent.

51. Ibid
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Punishment should be deterrent and reformativerdier for it to be made so, it is
iIncumbent on society to employ its creative faesltiand aided by the ever-increasing
level of scientific and behavioral knowledge, tommo up with better and better
corrective measures.

Under the above discussion we clearly understdaditathe different kinds of
punishments. Traditionally there are different lendf punishment which are
exercising in the world; the first one is impriscgmh the one type of punishment. By
putting the criminal in the prison house it is pbsto protect crime and teach the
public, and imprisonment is either simple or regsioThe other kind of punishment is
corporal punishment it is a predominant type ofiglument and it is cruelty like
flogging, cutting, beating and so on.

Capital punishment is the other kinds of punishimewhich have been
discussed under the preceding chapter, howevery roanntries in the world are
avoided (totally abolished) capital punishment fritvair laws. But, our country is still
applying it. The researcher strongly argue thatitahpunishment must not be
abolished from our law for such kinds of poor alfiterate people we have, if capital
punishment is abolished from our law crime coulcekpanded in a very wide range.

Finally, scientific punishment is the last and mod kinds of punishments
reconsider that punishment must be for the purpolseorrective, Retributive,

reformative meanses.

52. Ibid
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Chapter Three
GENERAL EXTENUATING AND AGGRAVATING CIRCUMSTANCES OF
CRIMINAL PUNISHMENT

3.1 Extenuating Circumstances.

When we see the law about estimating circumstaotesiminal punishment
we can find the following.

The court shall reduce the penalty, with in thaité allowed by law in the
following cases™ It says, for example.

When the criminal who previously of good charaeeted without thought or
by reason of lack of intelligence, ignorance or@ioity of mind;

When the criminal was promoted by honorable asdahthirested motive or by a
high religious, moral or civil conviction;

When he acted in a state of great material or Indisiress or under the
apprehension of a grave threat or a justified feaynder the influence of a person to
him who owes obedience or up on whom he depends.

When he was led into grave temptation by the condf the victim or was
carried away by wrath, pain or revolt caused byem@oss provocation or an unjust
insult or was at the time of the act in a justifeabtate of violent emotion or mental
distress;

When he manifested a sincere repentance for hs after the offence, in
particular by affording succor to his victim recagng his fault or delivering himself
up to the authorities, or by repairing, as far assible, the injury caused by his
offence.

When the law in a special provision of the spepaatt, has taken one of these
circumstances in to consideration as a constitelemient or as a factor of extenuation

of a privileged offense, the court may not at thee

53. Article 79 of the old penal law of Ethiopiaanticle 82 of the new revised criminal law.
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time allow for the same circumstance to reduce gaealty applicable there .
Special circumstances family relationship of affett the court may without
restriction, reduce the punishménihen the offender acted in a manner contrary to
the law and in particular failed in his duty to ogpto the authority or afford it
assistance, made a false statement or depositisumplied false information or
assisted on offender in escaping prosecution oettiercement of a penalty, for the
purpose of net exposing himself, one of his netives by blood or marriage or a
person with whom he is connected by specially cle=e of affection to a criminal
penalty, dishonor or grave injury.

The court shall examine and determine the existamd adequate nature of the
relationship invoked. If the act with which the ased person is charged was not very
grave and if the ties in question were so closethadtircumstances is impelling that
they placed him in a moral dilemma of a particyldrarrowing nature the court may
exempt him from punishment other than reprimandaming>’

Punishment is personal and public prosecutor tangd some one in
extenuating or aggravating circumstance of theqrensust be convicted or acquitted.
To summarize the extenuating circumstances of nahpunishment about article 79

of the old penal law is.

54. Article 79 (2) of the old penal law of Ethiopie article 82 (2) of the new revised criminal lafv
Ethiopia.

55. Article 80 and article 185 of the old penal ead Ethiopia or article 83 and art 180 of the mewised
criminal law.

56. Article 80(1) of the old penal code of Ethiopiaarticle 83 (1) of the new revised criminal law.

57. See article 80 (2) and article 121 of the a@dab law of Ethiopia or Article 83 (2) and art 1@2the new

revised criminal law of Ethiopia.
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Even if the wrongs are not listed under articleof3he old penal law the court
shall accept the public prosecutors approach aalll sbnsider the dangerousness
of the act of the accused. To extenuate or aggradae circumstance of
punishment the following elements are very impdrtan

Conduct The previous character of the offender is taketoiconsideration, mind,
though, intention, ignorance, negligence, are taketo consideration. Therefore,
to extenuate his punishment, the person must notinbgéhe position of
dangerousness.Some people may did crime because of fear of p@regligious
leaders, bosses and so on and some people maynu® adwring doing their job
mitigation of punishment, there could be a possgjbihat the victim could be
responsible to the crime. The judge can mitigatenot loose the punishmefit.
Even if the victim is provocative it must be sesayrave. For example ,if the taxi
driver hit the child and if the driver he himseitk that child and take him to
hospital finally if he covered his expenses, afidhei go to police station and ask
excuse, this taxi drivers action is not in dangeromcumstances and court might
mitigate the cas®.

When we see article 526 of the old penal code biofgta, if one person did crime

negligently, the punishment will be reduced but wie come to article 79(1) a, b, c,

d, of the same code, based on this, if the pergbrcrime and if he said that | did

without knowing such kinds of reasons are not piat#e or no ground because, the

mitigation is already mentioned under article 526.

58. Class lecture about Penal law at St Merry'sversity College UUC (2003) unpublished.

59. See Article 79(1) (a) of the old penal cod&ttfiopia or article 1 (a) of revised criminal law.
60. Article 79 (1) (b) of the old penal code of ithia or article 82 (1) (b) of the revised crimitalv.
61. Ibid
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Article 79 of the old penal law can’t allowed ytado some crime by saying
that some one is provoked me, such kinds of ream@nseot acceptable, the victim or
the wrong doer is responsible himself.

Both article 79 and article 80 of the old penaleare stated about extenuating
circumstances and article 79 is applicable for kmyl of people, but, if we go to
article 80 special circumstances, family relatiopsdffection, friend or so by these
conditions of failed to report the crime the cowithout restriction reduce the
punishment according to art 185 of the old pendecand if we see article 38 of the
old penal code, there is different matter. Butthi@ case of article 80 there must be at
least blood relationship, family link , love and sn, court could recognize it. But
exception to these principles are found underlar267(4), 344 (3) and art 647(4) of
the old penal law are not mitigat&de.qg. if some one did offense against state, and
grave offense against the government and evermriiétis a blood relationship, among
the other, that person should report to the authdrbody®
3.2.Aggravating Circumstances

The court shall increase the penalty as providely* in the following cases.

- when the offender acted with treachery, with perfidith a base motive such
as envy, hatred, greed, with a deliberate intemjtore or do wrong, or which
special perversity or cruelty;

- When he abused his powers, or functions or theidenée or authority vested

in him.

62. Class lecture at St Merry’s University coll&f®3 (unpublished).
63. Ibid

64. See Article 188 of the old penal law of Eth@pr article 183 of the new revised criminal lanEdiopia.
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When he is particularly dangerous on account ofhtecedents, the habitual or
professional nature of his offense or the mean®,tplace and circumstances
of its perpetration, in particular if he acted byght or under cover or
disturbances or catastrophes or by using weapargjedous instruments or
violence;

When he acted in pursuance of a criminal agreen@gether with others or as
a member of a gang organized to commit offenses @ode particularly, as
chief, organizer or ringleaders.

When he intentionally assaulted a victim desengpgcial protection by reason
of his age, state of health, position or functiam,particular a defenseless
feebleminded or invalid person, a prisoner, a redata superior or inferior, a
minister or religion, a representative of a dulystituted, or a public servant in
the discharge of his dutié¥.

When the law, in a special provision of the spepit, has taken one of the
same circumstances into consideration as a coastiglement or as a factor of
aggravation of an offense, the court may not takedggravation in to account
again®’

To conclude the above article about geneggravating circumstances of

criminal punishment: is that, “The court can usesides the points which are

enumerated under the law and it can use anothsomeaAccording to article “81” of

the old penal law of Ethiopia, peoples who are m®red as dangerous are, who acted

treachery, base of motive such as envy, hatreddgeeel article 37, conspiracy.

Further article 81, elaborates about aggravatianithhabitual or professional nature

of using weapons and so on.

65. See article 37 of the old penal law and ar@ef revised criminal law of Ethiopia

66. Article 81 or the old criminal law of Ethiopia Article 84 of the new revised criminal law.
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E.g. police officer, priest, and the likes are encgsponsible than other people
and their fault is considered as more dangerouss. ddmngerous situations may come
by his motive state of mind, intent, conditions todachery with perfidy® If the
authorized person did crime by using his power amthority is more dangerous than
the other people done e.g. former prime ministdétbfopia Tamirat Layne’s act was
done by using power so it was very dangerous heeabhis power.

Professional nature, e.g. if engineer doctorsices] soldiers commit crime
depending on their conditions, or if the crime igrendangerous than the other normal
people meanness, places, times, and circumstaotes lay night in catastrophe are
dangerous. Acting crime in group with the membdrgang is very dangerous and
considered as aggravated. Crime against the famelybers special protection by his
age, state of health, position or function of thsagners relatives while doing crimes
are dangerous. Courts can use another mechanigntbefccrimes which done by
people which are not found under the code to lasmangerous.
3.3.0ther Special Circumstances

The penalty shall be aggravated under the relesgetial provisioné’

In cases of material concurrence, when the offeisdecessively committed
several offenses, whatever their nature; it map &ls increased, according to the
degree of guilt, in cases of notional concurrendeenw the act simultaneously

contravenes several criminal provisions.

68. Class lecture at St Merry’s University Coll&§93 un published
69. Ibid
70. See Article 82 (1) and article 189-193 of thak menal law of Ethiopia art 85 and 184-188 of theised
criminal law of Ethiopia.
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When a second or further intentional offense agidlme provisions of this code
warranting extradition under Ethiopian law has beemmitted with in five years of a
sentence being served in whole or in part or haliegn remitted by pardon or
amnesty.

Where in a case of recidivism the offender hat@atsame time been convicted
of concurrent offenses the court shall first assesgence for the concurrent offenses
and then increase it having regard to recidiviSm.

The court shall give reasons for applying extengator aggravating
circumstances not expressly provided for in thidecand shall state clearly its reasons
for taking this exceptional course.

If there exists both extenuating and aggravatimgumstances the court shall
take both in to consideration in determining theteece. In the event of concurrent
aggravating and extenuating circumstances the abailt first fix the penalty having
regard to the aggravating circumstances and thaih igduce the penalty in light of
the extenuating circumstanc@sThere are different circumstances that the ccest s
as special to punish the criminal. Some of themcareurrence and Recidivism, that
means if the person came to commit theft and onmdne if he did rape against the
daughter, of the victim finally if he kill his sothe person will be sentenced by one
offense by doing more than one crime because,eottimcurrence nature of man, he
did different crime. If for example the man didmee in 1992 but, punished for 1
month imprisonment and did the same crime in 1989d @& punishment 3 years
imprisonment again, then after the complete the&sy imprisonment and out from

prison, finally if he did other crime again, couan see the case as seriodsly.

71. Article 82 (2) of the old penal law of Ethiopia
72. See Article 83 of old penal law of Ethiopia amticle 86 of the new revised criminal law of Egbia.
73. SeéArticle 84 of the old penal law of Ethiopia.

74. Class lecture at Saint Merry’s UC 2003 (ungsiigd)
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If the person commit theft for 6the time, this eslicivism and finally he did rape and
murder that act is said to be concurrence so tivatcourt consider this situation as an
aggravation.

If the aggravating and extenuating circumstancesat found under article 79,
80, 81 & 82 of the old penal law court can decidgige judgment by using another
mechanisms and punish the criminal but, the cdall give reason why he gives the
reduction of punishment for example, Nelson Mandelafe wini Mandela,. People
who did good favor the state or who gives good isertwo the country, might get
extenuate the case. E.g. Haile G/Selasie, if henutancrime, court can pass less
punishment?

It is better to the court that first use aggrav@tircumstances and it is possible
to prove the accused to extenuate his case, firstay pass more penalties then after
serious argument court shall decrease that pebglopnvincing the circumstances of
extenuating punishment. .

It is possible to use or ask extenuating circuntsarof criminal punishment to
court to decrease or change that aggravation. #skye¢hing to the court at all of the
property during the case presenting to court aeddtvful, excusable, and justifiable
acts shall be mentioned and shall be proved at.cour
3.4.Applications

The penalties and other measures provided bycibie must be applied in
accordance with the spirit of this code and smaschieve the purpose it has in view
to achieve the purpose of the legisldfofhat means to ensure order, peace and the
security of the state and its inhabitants for thblie good. It has deterrent, Retributive

and reformative purpose.

75. 1bid
76.See article 85 and article 1 of the old penaldasee article 87 and article 1 of the revisaahicral law
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They shall always be in keeping with the respeettduhuman dignity.

The court shall determine the penalties and atiesgisures in conformity with
the provisions of the general part of this code #rel special provisions defining
offenses and their punishméft.

The penalty shall be determined according to thgrese of individual guilt,
taking in to account the dangerous dispositiorhefdffender, his antecedents, motive
and purpose, his personal circumstances and mdasth of education, as well as the

gravity of his offence and the circumstances otdsmissior®

77. See article 86 of the old penal law of Ethiamidrticle 88 of the revised criminal penal law
78. Ibid
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CHAPTER FOUR
SOME PROBLEMSAND SOLUTIONSIN THE PRACTICAL
IMPLEMENTATION OF CRIMINAL PUNISHMENT
4.1. General: In principle no one is sentenced or punished urdggience is proven

against him beyond reasonable doubt because, erexyis presumed, to be
innocent. This principle saves the innocent peoipen punishment. The
practical application of punishment in our coungrygifferent from court to court
or bench to bench in one court. Therefore, thistpra made the law in question.
Even in the international level many states haveclear punishment policies
because of that punishment is individualized ansd lieft to judges fair decision.
The lack of shared certainties among courts creatéusion on the purpose of
punishment?

Recently many states in the world like (Canadaedm, America, Australia,
and England) are re-checking and investigating thenishment policies and orders
because, there is strong comments and debatesregtrd to punishment in the
international level. For example the following coems are some of them that
different scholars argue differently with regarcptmishment?

1. Most of the time in the world, punishments anposed without similarity, they are
not standardized, they are not governed or ordeydchown and governing rules.
They are applying punishment decisions based diidual response of judges.

2. The other kinds of comment which raised by samtsois that punishment decisions
are various and complicated specially, the amounteyree of punishments

imposed on the sentenced people are exaggeratedaedhan the limit.

79. Some Raising points based on punishment dasigiranslated from Amharic by researcher) Nikamim
Getahun (2003) Ministry of justice.
80. Ibid
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3. And the last comment is that, there is alwagzifflility in the punishment decision
and this is dangerous, for criminal case it musstbet in passing decision.

However, there is no studied and specific resealche on the case of
punishment policy but, we can understand and gldarbw about its real problems.
As clearly understood the problems raised fromed#fit meetings workshops and
gatherings professionals comment that we shoulde haelear and standardized
punishment policies in our country. Decisions aaald of punishments in our country
must be rechecked and studied again based on #ufigels and customs of other
countries. And the following important points clgashow how the purpose of
punishment policies must be in act€dAccording to scholars comment.

4.2.Purpose of punishment: In every written materials about punishment, ¢haust

be clearly explained and stated about the purpbparoshment, because, the purpose
of the enactment of each and every laws is tollfafito achieve the purpose of the
legislator.®?

All the improvements or changes of the law mustiepending on the purpose
of the legislator. And the main objectives of ptim@nt and justice system must be in
order to pass active, predictable, cost effectivé believable decisiori8.As clearly
expressed in the criminal law of our country, thainmpurpose of punishment must
be:-

- For Just Deserts to wrong doers

- To Deter the criminal (Deterrence)
- To incapacitate (Inca pacification)
- To Rehabilitate.

81. Ibid
82. Ibid

83. Ibid
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Therefore, each and every kinds of punishment mecimust be applied on the
sentenced people in order to achieve the purpotieedégislator and the punishment
policy must be centered the interest of the lawenak

4.3.Some Kinds Of Problems which arise While Giving Punishment Decisions | n

Our Country

The writer of this senior research thesis, asdgguto the high court criminal
bench has great experience about the criminal pongat and problems in the
implementation of the law. And the lack of punismineolicy in our country
increased the problems more. The following somatpaare chosen from the mainy
problems which are arising in the daily practicesaurt.

* To extenuate the circumstances of punishment wimgiosed on the sentenced
people are not always presented to court suppovwtitty evidence. Such kinds of
cases are familiar and every judge at differenttsduas experience of such kinds
of questions.

* Most of the time, sentenced people reason out ttefth problems, family case,
about their children their poverty and so on, te tourt in order to extenuate the
punishment imposed on them. But, either in the 19d8al law or in the 2005
revised criminal law, there are no such kinds dickr to support the sentenced
people to extenuating circumstances of punishnieaged on family case, health
problems and as children protectors. But, counsesbmes accept such questions
in the practical applicatiorfs.

» Courts are allowed to extenuate the punishmenemtesiced people based on age,
and living areas of them. The law accepted suctiskof situations.

» The other kinds of problems about the practice wiighment decisions is that,
public prosecutors always proves to court, for tleasons of aggravating

circumstances of punishment and presented to wetlmbut supporting evidences.

84. Ibid: And more elaborated by the researcher
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Such kinds of proceedings are not acceptable int d@cause evidences are very
important to impose punishment against the sentepeeple.

The law doesn’t allow or permit to pass decision sentenced people to
aggravated or extenuate punishment based on hmsinati record. And public
prosecutors reasons about this record are not ala@gepted at court.

Under the 1949 penal law or the 2005 revised cmaniaw of our country with
regard to rigorous imprisonment, the law ordereat,tfjudge can pass decision on
sentenced people, minimum 1 year and maximum lesy&haat means “Such kinds
of wrongs are punishable by (1-15) years rigoramuprisonment, such kinds of
provisions are very difficult to apply thereforadges at different courts doesn'’t give
standardized or uniform decisions.

There are always seen different punishment dedsodifferent court by different
judges on the same issue or wrongs.
4.4.Proposed Solutions To The Problems Of Punishments

Article 25 of the FDRE constitution clearly indieahat “All human beings are

equal before the law” it said, and such equalitygples which given to all people
must be treated equally on the suspected peopleribynal matters until proven
guilty to sentence and punish him.

In many courts punishment decisions imposed onikal®s are different for the
same kinds of wrongs. Such kinds of variationsat®khe constitutional principles of
equality and the fundamental rights of the cauJdwerefore, it creates untrustful,
unbelievable, of the justice system.

Such kinds of court’s problems are not only ourrtots but also, there are
seen in different countries legal system in thel&v8rBut, some countries are taking

measures to avoid and restrict the problems.

85. See article 25 of the 1987 FDRE Constitution
86. Accepting Punishment through negotiation (blaayaining) by Eshetu W/Semait Miniatry of Justice
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The measures which are taken by them helped tamaeithe gap and large
differences among courts giving decisions of pumisht. Different countries follow
different manses to solve the problems.

The mechanisms which are using by different coestare very good and if our
country take or copy from their policies and lawsat punishment decisions, it might
make predictable of our criminal law and could malarow the gaps between
maximum and minimum punishment decisi8hsSpecially counties who follows
common law legal system has very good criminal [aevisions and punishment
policies. The following points are chosen by theesrcher which can solve the
problems and contradictions about criminal punigim&he future enacted policy of
our country shall incorporate the following spegaints.

4.4.1 . Make |l mprisonment asthe sentence of L ast Solution

The kinds of punishment which are popular and ognio be acceptable in this
days in the world is, making an imprisonment thet Elternative and solution. But it
must be applied with out forgetting or neglectihg ublic interest. Some scholars
argue that punish the sentenced people thoughsomment might make the criminal
more aggressive and more guilty rather than maikecairrect. And if the person who
punished by imprisonment has more chance to doecagain and make him self
iImprisoned again and creates another burden ogoernment.

However, it is not possible to conclude that, ththidpian criminal law put

punishment as the last solution to teach the pualct the criminal, but at court level,
the situation is strictly applying. Judges undesdtdhat imprisonment is the last
alternative of punishing the sentenced pe8plehe writer of this senior thesis do not
believe that imprisonment brings the necessaryltresu it is not advisable to use

imprisonment punishment as a last solution.

87. Ibid
88. Ibid
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4.4.2 Broadly defined Offenses
To narrow the gaps of giving punishment imprisontnand in order not to

open the chance of discretionary powers to judgeg way or mechanism of
restricting or narrowing the gap is making or safing the elements of punishment
which put in a general way, They shall be restda@ad make the judges use fairness
to decide cases specially punishment decisions.

4.4.3.Limiting the amount or degree of penaltiesfor caseswhich could be seen by

onejudge
However, the maximum limitation of punishment isryw high in different

countries but, if the case is seen by one judgey timave a policy orders and the
Imposing punishment must not more than its limheTeason is cases seen by more
than one judge could be coming to the truth butcéses which could be seen by one
judge, even if he is taking care before giving decis, he might face some
challenging.

Judge is a human being he might decide in a wrasng he might give in equal
and in balance decision as a human being he maghtsbrrow and sensitive for the
wrongs. Because of such reasons, to avoid sucls lohghroblems, and to decrease
punishment gaps, they clearly put under their cddel if the case is seen by one
judge, the maximum limit of punishment decision tnust more than or not exceed
from the limit they put under their poliéy.

If such kinds of restrictions put under our polaypunishment, it could solve
the problems more.

89. Ibid
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4.4.4.Making an equal | mpact of Punishment

In principle every one is equal before the law, lavtery one is not equal in
economic, cultural, social and individual backgrmduso that, to pass an equal
punishment decisions on sentenced people basdteabbve back grounds or status
IS wrong and might violates the law. In principfatlis given an equal punishment
decisions based on the above status the impactl tmubifferent because if people
who are living in a better economical, social amdtural background punished in
pecuniary penalty, they might feels nothing. Bipgaople who are in a good position
punished by imprisonment and if peoples who areimet good position punished in
pecuniary matters might decrease and even avawkesriBecause they might sense
the punishment really.

Many European states applying such kinds of puméstis they incorporate
such kinds of punishments under their policies. WAve see our criminal law article
86 and article 4 of the old penal law they haveywemtradicting ideas in it. But, to
establish a better criminal justice system of aurtry we shall have the above kinds
of criminal punishment policies.

4.5. Sentencing quideline
Many states in the world have established andyusemtencing gridline besides

the regular justice system to solve the problemsusiishment decision. For example
when we see the United States of America therenisestablished punishment
commission under the regular court. This commissssne is the punishment policy
(sentencing guideline) therefore; courts are ugirgguideline to give punishment.
The commission established under the court angutee power and freedom
Is not violated or not dominated by other powerdfjocan helps to courts to give
decisions freely. If it is incorporated or includis policy in our country, it would be

very important and useful to solve the problemsingi always based on punishment.
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In fact the principle is the common law legal systgolicy but there is no problem if
we incorporate the policy in our country and apthlgm®™
4.6.0ther Important Directives

4.6.1.Reconsidering the impact of punishment expenses

Including the above principles, punishment decisi@hall reconsidering the
expenses of the government. That means punishmamsiahs must be cost-
effective methods and policies must be depend eseticentral points.

4.6.2.Additional punishment alter natives and procedures

Courts must use the principle of alternative pumisht, as far as possible it shall
stands from the lower to the higher in proceduray W' his means similar principle
in the punishment is the last solution to crimipainishment, if it is possible
pecuniary punishment must be the last alternativumishment. And if it is
iImpossible use community based sentence. If imblessiise imprisonment
punishment alternative. In the 1949 old penal ldere¢ is not incorporated
alternative punishment theories and we have nospoment policy because of that,
courts are in problem to impose punishment on seatépeople.

4.6.3.Make narrow_the gap between maximum and minimum_punishment

decisions.

To make narrow the gap between maximum and minihmits of punishment, or

to narrow the different kinds of punishment for #eme kinds of wrongs, as a
solution take legal measure to make narrow downgtdye In our previous penal
law there are very wide ranges of punishment pnoe=dfounded like that of
article 523, 636, 637 and so on. From the manylpno® which are occurring at
court daily are the punishment decision rangesatethe differences of maximum

and minimum punishment decisions or differences.

90. Ibid and as it is more elaborated by the rebesr
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And when we see article 636 of the old penal ctdaeprders which are 1-15 years
of regrious imprisonment might make very huge ddfeees among judges in
different courts with regard to criminal punishmernterefore, to solve such kinds
of serious problems, the punishment policy is vergortant.®*

4.6.4.The Role of Victimsin sentencing

In some countries legal system it is allowed ® vlttim in order to have his own
role on punishment decisions for the following case

Criminal punishment must center the mind and bddy® criminal (the crimes
done on him).
If helps to judges to know or to understand theiryhjwhich done against the
victim. Even if the problem and sentence is amdwgvictim and the state, but, the
victim must not be in a sense of it seemed thagmalized and make out of the
internal mind problem.
The wrong doer, because of he understands the wmenigas done against the
victim, could no more do wrong another time, anahdtkes correct him.
In other words, there is thought that criminal cagee the cases of or concerns of
the public at large not the individuals case. Tfogee the victim of the crime has
no share or not concerned on the crime which dgaést him. In our country’s
case there is no clear indication or policy whichyvshall we use, but, in many
countries in the world, it is tested and they asavinced its usefulness and they
are using it. If we include in our future punishrh@olicy and use, it might be
better to solve our problem.

In general depending on the objective of punishnierg important to prepare

punishment policy by narrowing the gap between maxn and minimum limit to
punishment, establish the alternative punishmenthoas, assist criminal justice
administration system, assist to decrease the busfiés work and make easy and

make short ended.

91. Ibid Translated from Amharic and more explaibgdvriter.
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Finally believing and accepting the principles tdgpbargaining make decrease the

punishment practices.

Check up the objectives of punishment.

Make narrow the gaps (ranges) of the maximum anuinmim differences of

punishment decisiors.

Give continuous training to judges specially to énayood knowledge about
extenuating and aggravating circumstances of poresih

Law schools should incorporate under their curdouland should teach their
students about sentencing and punishment policies.

Establish the punishment commission under the &darpreme court, and the
commission when they prepare the punishment pesliaied when courts give
punishment decision they must recognize the capatpersons.

Make courts to be guided by sentencing guidelines

Decide the maximum limit of decisions of punishmeshiich should be narrowly
interpreted and must put clear indication aboutigfhument and should clearly
indicate.

Follow the principle of equal impact of punishment.

Put imprisonment the last alternative of punishment

These are the points which proposed by the wrieha solution to the problems
about lack of uniform criminal punishment and thengral problems which are

occurring in different courts.

92. | bid
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Conclusion and Recommendation

As it is clearly explained in the previous chaptabout criminal punishment
the law and practice, it is thoroughly discussesl itieaning theory, history concept,
and practical application about criminal punishm@ifitere are controversies over the
purpose of criminal punishment. Some scholars atigatecriminal punishment is the
matter of retribution rendered to teach the crihinga due a matter of retaliation life
for life, an eye for an eye, burning for burningdathe other scholars argue that
retribution is not the only reason for punishmantjst be with out destroying any
organ of the sentenced.

Including the above controversial issues thereadse another disagreements
among law scholars with regard to criminal punishirgpecially on the application of
capital punishment. According to the 1962 Unitedidves study some countries in the
world especially European states have totally ahelil capital punishment from their
law. There are debates depending on such abolighi®eme Scholars support total
abolishment of capital punishment and others atgat capital punishment must not
be totally abolished from the law. The other kifdaogument is about the criminal
punishment policy. Some lawyers comment that tiege problem to judges to give
appropriate punishment decision on the sentencegig@ebecause of lack of formal
guide line or punishment policy. For that reasoiifeent judges give different
punishment decisions for the same cases. One juigd pass 5 years imprisonment
for simple theft and another judge in another camight pass 1 year simple
imprisonment for the same kind of simple theft.sTbig differences most of the time
occurs in different courts because there is nogtument policy or guideline in our
country. And the other scholars or some lawyerseatbat, the policy or the guideline
might restrict the freedom of judges in order motuse his mind, equity and fairness.
They argue that such kinds of guidelines might teregyidity however the law says
that such kinds of wrongs are punishable with le&rg of regroups imprisonment,

but the judge can use his equity freedom and migpbse simple imprisonment on
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the sentenced people. In Such cases, the sent@eogde could be benefit. The

researcher has done great effort to make an agmedoresuch controversial views

and tried to give her own possible solutions togheblems and final recommendation
to al arguments.

Yes the researcher supports the following argusaent

- Punishment must be for the purpose of correctiigbrgive, reformative means.
Cruel inhuman and degrading ill treatment and tertmmust be totally abolished
from the law and the practice must be for the psepto teach the public, and
punishment must be with out destroying any organ.

- For the second controversial views, the researstpports the view that, capital
punishment must not be totally abolished from @w.|Especially countries like
Ethiopian must apply capital punishment until tleeg advanced, more educated
and more civilized and developed. In the third wodountries the capital
punishment must not be abolished.

On the third kind of controversial view the reséarcstrongly support that we
should have punishment policy and guide line in country. To pass fast and
proper decision, it is very important to accept pinaciple of plea bargaining. It is
the best alternative for punishment. Plea barggiamd extenuating the amounts
of punishment which imposed on the accused areliraited and new in Ethiopia,
and it is very important to check to understandrti@aning of plea bargaining and
to apply it.

According to the Blacks law dictionary translatigmea bargaining is the
process by which the accused and the prosecutaranminal case work out a
mutually satisfactory disposition of the case scibje courts approval.

In general plea bargaining is the vest way to nibkecriminal proceeding short
and decrease the amount of punishment which caulichposed on the sentenced.

When we see plea bargaining in detail the followpognts must be applied.
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- There must have an agreement among public prosesmdcaccused.

- The agreement must be approved in court

- The agreement must have benefit for both to pyisbhsecutor and accused

- And the agreement must lead the sentence final

If the accused pleads guilty and make plea banggiwith the public prosecutor he

could be saved from unsecured condition he couldséfe from the crime

registration list, he could be safe from unnecgseapense or payment to lawyer,
he could be safe from unnecessary departure framctmmunity. The public

prosecutor also could be safe from unnecessarg lobsme, labor, money and so
on. Further, the public prosecutor or the statddcoot be suffered from lack of
evidence if the public prosecutor do plea bargainuith the accused.

In the end of this research thesis there are awnsame 6 types of cases which
can show clearly to the reader about their own lerab or the problems of judges to
give decision. Specially after the enactment ofibes revised criminal law to pass
decision is very difficult and create problem spégithe provisions which put in the
code as a general form means if the person whotiatelly violates or do such kinds
of wrongs he would be punishable by rigorous ingrieent not exceeding to 15
years. Such kinds of provisions are very diffi¢aljudges to give decisions.

In general there are some chosen cases annexedatter can easily consider how
the court repeatedly uses or mentions reasonsristpor, aggravating circumstances
of punishment, and so on. The researcher has acesitto brief each case in detail
but simply chosen cases and annexed at the ehe oésearch.

Case No. Federal high court criminal Appeal No921/
Case No. Federal high court criminal Appeal No993/
Case No. Federal high court criminal Case No. 50931
Case No. Federal high court criminal Case No. 47168

Case No. Federal high court criminal Case No. 21212

o a0k 0w NP

Case No. Federal high court criminal Case No. 50908
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When the researcher tried to see all six diffekamds of cases all of them have the

following problems except the two cases which ageidkd by high court through

appeal. But the cases were decided before 200%neaicof the revised criminal law

has many problems.

For example: -

1. Courts repeatedly used the criminal previous ret¢ordggravate the accused

case.

Mostly courts use a general way to give a decithat is 1-15 years rigorous
imprisonment there fore; always punishments whrehgaven by courts are not
uniform.

Because of there is no punishment policy in ourntgujudges are facing
different problems.

In all cases the public prosecutor and accusedtdeffort to solve the dispute

through plea bargaining.

In general, the researcher proposes that, for tblelggms of criminal punishment

the law and practice the following main points dbolie studied and applied at

every court level.

1. Accepting and applying the principle of plea bangay because it is very

useful for both public prosecutor and the accused.

Accept and apply the proposal which issued by tméigipants at the meeting
which was prepared by the cooperation betweeni¢gdor all prisons fellow
ship Ethiopia and the federal supreme court. Theeting was done in April
2000 EC in order to do standardized and uniformgiument policy. There is a
handout and table which shows the uniformity of ipiment decisions that
each courts should use in the near future whenpttiey is changed in to

practice.

The topic of the handout is “punishment policy glide” under this prepared

material there is well explained about the concepsunishment policy guideline
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of punishment. Under such guide line we can fingpprtionality of punishment,
consistency of punishment, transparency, disparitiform punishment practice of
sentencing ranges and soon. The material is preépayecomparing with the
common law legal system practice and taken fronr ghelicy. There fore, the
writer of this senior thesis is strongly recommeimak every court shall accept and
implement the guide line which prepared by the cabem at the meeting which
done at April 2000 EC with the cooperation of joastifor all prison fellow ship

Ethiopia and the Federal supreme court of Ethiopia.
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